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different practice prevails. The error in this case could be cor-
rected, whether the verdict had or had not been recorded, and
whether the jury had or had not separated. Their separation in-
creased the danger of wrong being done by their amendment of
the verdict. The increased danger raised the question whether
justice required a recommittal of the case for reconsideration, and
when, on reconsideration, the verdict was amended, there was a
question whether justice required a judgment on the amended ver-
dict. DBoth questions were matters of fact to be determined at the
trial term. MNims v. Bigelow, 44 N. H. 376 Dalrymple v. Will-
iams, 63 N.Y.861. The court could inquire of the jury touching
their verdict, and the grounds upon which they proceeded, for the
purpose of ascertaining whether the case had been properly tried.
Walker v. Sawyer, 18 N. H. 191, 196; Smith v. Powers, 16 N. H.
546, 563 ; Johmson v. Haverhill, 85 N. H. 74, 87. The inquiry
could be made after the jury, being discharged from the case, had
separated.  Clough v. Clough, 26 N. H. 24. The reason for mak-
ing the inquiry did not suspend either the power of inquiry, or the
power of rccommitment. For an immaterial reason, a proper
inquiry was made ; upon proper answers, the case was properly
recommitted; and by the correction of an undoubted and natural
mistake, justice was legally done. The recording of an erroneous
verdict, award, or judgment does not necessarily render all its
errors incurable; and the separation of jurors, referees, or other

judges, does not necessarily disable them to undo the injustice of
such a mistake as the jury fell into in this case.

Ezception overruled.

CLARK, J., did not sit: Broperrr, J., dissented: the others
concurred.

KiexwARD v. KENNARD.

A copy of a will executed and proved according to the laws of another
state may be filed here with a copy of its probate, and will then have
the same effect in the disposition of property both real and personal
situated in this ‘state as though it had been executed and proved ac-
cording to the laws of this state. .

The testimony of a lawyer of another state is admissible to prove the
laws of that state.

It is the present right of future enjoyment whenever the possession be-
comes vacant, and not the certainty that the possession will become
vacant before the estate limited in remainder determines, which distin-
guishes a vested from a contingent remainder. ’
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The interpretation of a will is the ascertainment of the testator’s inten-

. tion.

Hule v. Nute, 38 N. H. 422, and Hayes v. Tabor, 41 N. H. 521, criticised
and qualified. ‘

APPEATL from a decree of the judge of probate for the filing and
recording of a copy of the'will of Manning Kennard, deceased, and
of the probate of the same in Pennsylvania, upon the application
of Virginia Kennard, widow and legatee under said will. Facts
found by the court. Manning Kennard resided at Florence, Italy,
at the time of his death in December, 1878. He left a will where-
by he gave all his property, real and personal, to his wife, the ap-
pellee, to hold for her own use forever. The will was executed in
Florence, and was attested by but two subscribing witnesses.

To show the interest of the appellee under the will of Manning
Kennard, a copy of the will of James Kennard was admitted in evi-
dence, subject to exception. The will of James Kennard is as fol-
lows: “I James Kennard of Portsmouth in the county of Rock-
ingham * * * do make, publish and declare this my last will
and testament in manner and form following: First, I give and
bequeath to my executors hereinafter named, to be held by them
in trust for the following purpose all my Rockmgham Bank stock,
consisting of 226 shares, two hundred and twenty-five shares of
which stand in the name of Manning Kennard of Phﬂadelphla, the
remaining one share in my own name. I also give and bequeath
to my executors to be held by them in trust for the following pur-
pose, all my land in Austin street together with my dwelling-house
No. 9 thereon, with all the furniture therein, which is not to be
separated from the house except by consent of all parties interest-
ed, all the dividends or interest that may accrue on the 226 shares
of Rockmgham Bank ‘stock, after paying the taxes thereon to be
paid over to my beloved wife Frances B. Kennard, during her
natural life or widowhood, the house, furniture and land above
named to be also for her only use and benefit, she paying the taxes
thereon during her life, or while she remains my widow. At her
decease or marriage the whole of the Rockingham Bank stock,
house, furniture and land before named is to revert to my heirs as
follows:

“To my son Manmng Kennard, fifty shares Rockmgham Bank
stock, * *

“ The house, furniture and land before named, together with all
the rest and residue of my estate, personal, real or mixed, to be
equally divided between my four children or their heirs.”

The appellants contend that Manning Kennard took nothing un-

“der the will of James Kennard, because Frances B. Kennard sur-
vived him. Other exceptions are shown by the opinion of the court.

Jomes W. Emery and Wm. H. Rollins, for the appellants. Vir-
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ginia Kennard can be interested in the cstate of James Kennard only
through the will of Manning Kennard, as she cannot take as heir
to her husband. Richardson v. Mariin, 56 N. H. 45. M. Kennard
died before the death of the widow of his father, and therefore took
nothing under his father’s will. No estate, whether personal or
real, vested in him during the life of the widow of J. Kennard.
When a legacy is to take effect at a future time, or the time is an-
nexed to the legacy itself, and not the payment of it, the legacy is
contingent, and lapses by the death of the legatee before the time.
Snow v. Snow, 49 Me. 169. It is well settled, that when the words
of the bequest, which look to the future, apply to the substance of
the giit, the vesting is suspended; but if it apply to the time of
payment, the legacy vests at once upon the death of the testator.
In determining how this is, there is often great difficulty in ascer-
taining the will of the testator; but it appears to be an established
rule of construction, that if the bequest be of a sum of money to
the legatee, at the age of twenty-one years, ete., then the interest
is contingent. Brown v. Brown, 44 N. H. 283. In this case a large
number of cases ave cited as establishing this rule of construction.

1f the words payable, or to be paid, are omitted, and the leg-
acy is given at twenty-one, or if when, in case, or provided the
legatee attains twenty-one, or any other definite future period, this
confers on the legatee a contingent interest which depends, for its
vesting and its transmissibility to his representatives, on his being
alive at the period specified. 1 Jarm. Wills 760, and note, where
a large number of authorities are cited. Thus, the word at, or
its equivalent, determines the time when the legacy is to take
effect, and applies to the substance of the gift.

The language in the will of J. Kennard is explicit: the property
is given %o trustees for his widow during her natural life or wid-
owhood. At her decease, or marriage, the property is to revert to
his heirs. Thus, the time when the legacy was to take effect, and
the property be distributed, was fixed by the marriage or death of
Muis. J. Kennard, and nothing could vest in M. Kennard until that
event happened. Hill v. Rockinghaom Bank, 45 N. H. 270,

The naming of M. Kennard by J. Kennard as one of his heirs
shows only that he expected his son would survive his widow. If
he had not been under such an impression, he would not have
named Manning at all in his will. M. Kennard had no children.
1t cannot be supposed that J. Kennard would have given any of
his property to any one not a member of his family, nor in any
way related to him except as the wife of his childless son. The
naming, therefore, of M. Kennard by J. Kennard does not add any
force to the expression, as it was not intended that the property
should go to any one who was not his heir at the death of his
widow.

There is another reason why the devise by J. Kennard to M.
Kennard must be held to be a contingent remainder, so far as it

21*
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relates to the real estate. When an estate is limited to A for life,
remainder to B after the death of A, the remainder is contingent.
Robertson v. Welson, 38 N. H. 51. 1If land is devised to A for life,
remainder to B for life after the death of A, remainder to the heirs
of B after the death of B, the remainder to B is during the life of
A contingent. No estate of inheritance vests in B during the life
of A, therefore B’s quit-claim deed of the land made in the life of
* A does not convey any title to the'land. Hall v. Nute, 88 N. H. 424.
In both of these cases the point upon which they were decided
is precisely the same as that raised in the case under consideration.
In Hayes v. Tabor, 41 N. H. 521, the court say,—“ It will be ob-
served that the remainders in this devise are not to take effect or
commence upon the termination of the life estate upon which they
are dependent, but only upon the termination of the life of the per
son having the life estate.” And, consequently, it was determined
that the remainders were contingent and not vested. According
to the express provisions of the will of J. Kennard, the remainder
to M. Kennard was not to take effect upon the termination of the
life estate of the widow, but at her marriage or death; consequently
the remainder to M. Kennard was contingent, and no title was
vested in him which he could, during the lifetime of the widow,
transfer or convey by deed or will.

Frink § Batchelder (with whom was Lincoln L. Eyre, of Penn-
sylvania), for the appellee. The questions arising under the will
of James Kennard are properly before the court, for if Manning
Kennard takes nothing under his father’s will, there is no property
inthis state for his (Manning Kennard’s) will, if filed, to operate upon.

The contention of the appellants is, that the estate given to
Manning Kennard in his father’s will was contingent and not vest-
ed, and hence not transmissible by will. We reply (1) that it was
a vested remainder; and (2) even if it was a contingent remainder
it was transmissible by will, and upon its vesting passed to the
appellee.

To the position that the estate was a vested remainder, the fol-
lowing authorities were cited and commented on: Fearne Rem.
(4th Am. ed.) 215, 216; Hayes Lim. Est. Tail, 162; 2 Jarm.
Wills (6th ed.) 414; 2 Washb. R. P. (4th ed.) 541; Doe v.
Considine, 6 Wall. 474, 476; 1 Pres. Est. 70; 2 Flint. R. P. 259;
Pearce v. Savage, 45 Me. 101 ; Linton v. Laycock, 33 Ohio St. 128;
Roome v. Phillips, 24 N. Y. 468 ; Hancock v. Titus, 89 Miss. 224.

Bven if there was a contingency, such as forfeiture, surrender,
merger, ete., it would, at most, make the remainder to Manning
Kennard a vested one, subject to be divested upon the happening of
this contingency. Tuyloe v. Mosher, 29 Md. 443. A remainder after
A’s death to B and C or their heirs vests in B and C. ¢ Or their
heirs” are words of limitation and not of substitution. MeGell’s
Appeal, 61 Penn. St. 46; Mull v. Mull, 81 Penn. St. 893 ; King v.
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King, 1 W. & 8. 205; Hawkins Wills 180; Read v. Snell, 2 Atk.
646 ; Sloan v. Hanse, 2 Rawle 28; Brasher v. Marsh, 156 Ohio St.
112.  Patterson v. Hawthorn, 12 Serg. & Rawle 112, is entirely in
point. Theré the bequest was to the testator’s wife for life: “at
the decease of my wife 1 do allow the price of my land shall be
equally divided among my two-sons, A and B, and my daughters,
C, D, E, and F, or their heirs, in six equal parts.” F was alive at
the time of the testator’s death, but died during her mother’s life-
time. The court held that the legacy was vested in her, and that
her adwministrator was entitled to the same. Buckley v. Reed, 8
Harris 83; MeGell's Appeal, 11 P. F. Smith 46; Provenchere's
Appeal, 1T P. F. Smith 463; 4 Kent Com. 202; Loring v. Cool-
idge, 99 Mass. 191; Hill v. Bacon, 106 Mass. 57¢; Gourley v.
Woodbury, 42 Vit. 395,

The ounly countenance the appellant has for the position that it
is,a contingent remainder is derived from the two cases in our state
to which he refers,—Hall v. Nute, 38 N. H. 422, and Hayes v. Tabor,
41 N. H. 521. But these cases, so far as they intimate a general
principle as to remainders, conflict with every case that has been
decided within the last fifty years in Iingland or in this country.
They seek to lay down a principle which is criticised severely by
all the text-books, and stands upon no foundation of precedent
whatever. See 2 Washb. R. P., e. 4, 5. 1, n.; 2 Sharswood I.ead.
Cas. R. P. 282,

A remainder is not to be considered as contingent where it may
be construed consistently with the intention to be vested. Dingley
v. Dingley,. 5 Mass. 535; 2 Red. Wills 627; Felton v. Sawyer, 41
N. H. 202; Dennett v. Dennett, 43 N. H. 499 ; Linton v. Laycock,
88 Ohio 8t. 129 ; Tayloe v. Mosher, 29 Md. 443 ; Fairfox v. Brown,
60 Md. 50; Danforth v. Talbot, T B. Mon. 623; Hancock v. Tilus,
89 Miss. 224; Roome v. Phillips, 24 N. Y. 468 ; Harris v. Alder-
som, 4 Sneed 260; Rogers v. Rogers, 11 R. 1. 88; and numerous
other cases cited in 2 Sharswood Lead. Cas. R. P. 293.

But, even if the rule in Hall v. Nute had any precedent in the
law, as it certainly has had no following save Hayes v. Tabor, it
has no application to this case. The estate for life, or until the
marriage of Mrs. Kennard, was a trust estate. The legal seizin
was in the trustees. A trust estate being the precedent estate can-
not fail by forfeiture, or surrcnder, or merger.

In point of fact, no forfeiture, merger, or swrrender ever occur-
red. but the life estate remained in the widow of James Kennard
until her death; and there being no question as to who the remain-
der-man is, the remainder, even though contingent, could be trans-
mitted by will. Roe v. Griffiths, 1 Wm. Bl. 605; Roe v. Jones, 1
H. Bl 30; Jones v. Roe, 3 D. & E. 88; Fearne Con. Rem. 871;
Leeming v. Sherratt, 2 Hare 14, 28.

ALLEN, J. Several reasons of appeal from the decree of the
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probate court, allowing a copy of Manning” Kennard’s will, with a
copy of the probate by the orphans’ court of Philadelphia, to be
filed, are assigned. .

The first reason, that of want of domicile of the testator in Phila-
delphia, being found against the appellants, cannot prevail.

The second reason is, that the will was not executed according
to the laws of New Hampshire, in that the execution of the will
was in the presence of only two witnesses, who subscribed their
names to the attestation. The provisions of the statute, permitting
the copy of a will with its probate made in another state to be filed,
do not require the execution of the will to be according to the laws
of this state, but only according to the laws of the state where pro-
bate of the original will has been made. G. L., ¢. 194, 5. 12. The
will was executed and proved according to the laws of Pennsyl-
vania, where the domicile of the testator was. The testimony of
two witnesses, experienced lawyers of Philadelphia, was competent
to prove what the law of that place was upon the subject of exe-
cuting: and proving wills (Pickard v. Bailey, 26 N. H. 152, 169,
170, 171, and cases cited), and their testimony accords with the

ublished statutes and judicial decisions of that state. Laws of
Penn., 1888, p. 249, s. 6 ; Purd. Dig. 1872, p. 1474, 5. 6. The exist-
ence or nonexistence of a foreign law is a question of fact, and the
law of Pennsylvania having been found upon competent evidence
to be as claimed by the plamtiff, that finding is conclusive.

Another reason of appeal is, that no duly authenticated copy of
the will and probate was presented at the probate court here. The
evidence was, that the record of which a copy is produced is the
only record kept of the probate of wills in Pennsylvania. The
papers produced were a copy of the will, the affidavits of witnesses
to the genuineness of the signatures of the testator and witnesses
to the will, and the certificate of the register of wills to its due
allowance in the orphans’ court. These were duly attested by the
register, and the seal of the court was attached, with the certificate
of the presiding judge to the official character of the attesting offi-
cer, and that his attestation was in due form. The copies were
copies of the only record kept, and were authenticated according
to law. U. S. Rev. St., s. 905.

The remaining reason of appeal is, that the copies are filed with
a view of transmitting title to real estate in New Hampshire, and
the will not being executed according to the laws of this state can-
not have that effect. The law in general. is, that real estate is
transmitted according to the law of the state or country where it is
sitnated. Until 1868, to enable one intevested in a will to produce
and file a copy, with a copy of its allowance in coirt, and make it
effective to operate upon property situated here, the will must have
been executed according to the laws of New Hampshire. Rev. Sts.,
e. 157, 5.18; C. 8., ¢. 166, s. 18; Gen. Sts., ¢. 175, s. 13. In that
year (Laws of 1868, ¢. 1, 5. 50) it was enacted that a copy of any
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will executed out of the state and allowed in a court with probate
powers in any other state or country according to the laws thereof,

on the application of any person interested, may, with a copy of
the probate, be decreed to be filed in the probate office of any
county where there is property upon which the will may operate,
and the decree shall have the same effect as if the will were exe-
cuted according to the formalities required by the laws of this
state. G. L., ¢. 194, s. 18. Under that statube, if the applicant,
Virginia Keunnard, had any interest in the will of Manning Ken-
nard, a copy of it duly proved in Pennsylvania, the state of his
domicile, was properly decreed to be filed ; and that being done, it
operates to transmit veal estate situated in Rockingham county as
effectively as if it had been executed in the presence of three wit-
nesses, according to the requirements of the New Hampshire stat-
ute of wills.

The defendants, who take this appeal, claim that Virginia Ken-
nard, the plaintiff, has no interest in the will of her husband,
Manning Kennard. By the terms of that will, the testator gave
all his property, real and personal, to the plaintiff. If there was
any property upon which the will would operate in New Iamp-
shire, it came to Manning Kennard through the will of his father,
James Kennard, and is situated in Rockingham county.

James Kennard, by his will, gave his~ property, consisting of
bank stock, furniture, and a house and land in Porismouth, to his
executors, to be held by them in tirust for the nse and benefit of
his wife, Frances B. Kennard, darving her natural life or widow-
hood, and at her decease or remarriage to revert to his heirs,—fifty
shares of bank stock, and an equal fourth part of the furniture,
house and land, and other property, being designated as the share
of his son, Manning Kennard. James Kennard died in 1856, and
his widow never remarried. She enjoyed the use and income of
all the property named in her husband’s will until her death in
1882. She survived Manning Kennard, who died in 1878. Itis
claimed by the defendants that the interest in the share of his
father’s estate designated for him never vested, and he having died
before the life estate of Frances B. Kennard temlmfl,ted  nothing
of that share was transmitted by his will.

The bequest of the personal estate by limitation over, after the
nse for life by Frances B. Kennard, is supported in the nature of
an executory devise (Ladd v. Harwy, 21 N. H. 514), and, as a
bequest to Manning Kennard to come into enjoyment at a future
day, vested immediately upon the death of the testator. Brown v.
Brown, 44 N. 11. 281. The fifty shares of bank stock, and a fourth
part of the furniture and other personal property, if any, passes by
the will of Manning Kennard to the plaintiff as his sole legatee.

In the devise of the veal estate, the limitation over, by way of
remainder to Manning Kennard and others, created a vested re-
mainder, if Manning Kennard, then living, had an immediate right
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to the possession of the estate designated to him upon the ceasing
of the prior estate. The prior estate would terminate, at all events,
upon the death of the life tenant, an event certain to happen; and
the time for coming to the enjoyment of the estate being fixed by
an event certain, the right of enjoyment, by a person then in be-
ing, immediately upon the occurrence of the event and the termi-
nation of the prior estate, was established. It was not necessary
to vesting the remainder, that Manning Kennard should survive
the fivst taker. It is the present right of future enjoyment when-
ever the possession becomes vacant, and not the certainty that the
possession will become vacant before the estate limited in remain-
der determines, that distinguishes a vested from a contingent re-
mainder. When the event on which the preceding estate is limited
must happen, and when also it niay happen before the expiration
of the estate limited in remainder, the remainder is vested. 4
Kent 202, 208; 2 Wash. R. P. 228; Jarm. Wills, ¢. 25, s. 1, and
cases cited. The provision that the life estate should terminate on
the marriage of the life tenant did not prevent the remainder from
vesting. For, as that estate would terminate at all events with the
death of Frances B. Kennard, the uncertain contingency of her
marriage prior to that time, if at all, could not change the character
of the remainder from a vested to a contingent one; for in any
event the ulterior estate would come in on the death of the life
tenant, and, by the terms of the devise, the same person would take
the estate on the marriage of the life tenant. 2 Jarm. Wills 414,
4155 2 Red. Wills 696, 597 ; Farmers Banlk v. Hooff, 4 Cranch 823 ;
Chappel v. Avery, 6 Conn. 81; Ferson v. Dodge, 28 Pick. 287 ;
Biddle's Appeal, 69 Penn. St. 190. ‘

In the construction of the devise, the rule of interpretation is
the ascertainment of the testator’s intention. Rice v. Society, 56
N. H. 191, 197, 198, 208 ; Brown v. Bartlett, 58 N. H. 511 ; Wil-
kins v. Ordway, 59 N. H. 878; Kimball v. Lancaster, 60 N. H. 264 ;
Sanborn v. Sanborn, 61 N. H That intention is gathered
not only from the words of the devise, but as well from the lan-
guage of the whole will, from the relations of the testator to the
persons who are the objects of his bounty, and from surrounding
circumstances. -The old and arbitrary method, of always giving to
certain words and phrases a technical and fixed meaning despite
the intention of the testator (Holmes v. Cradock, 8 Ves. 317), and
of always making the application of artificial rules the test of con-
struction (Secott v. Chamberlayne, 3 Ves. 802, Martin v. Holgate,
1 L. R. H. L. 175), has often led to gross injustice and the break-
ing of wills, and does not now prevail. The more liberal and
natural rule, and one which makes the ascertainment of the testa-
tor’s intention the paramount test of accuracy in interpretation, is
‘now more generally applied. Pearsall v. Stmpson, 15 Ves. 29;
Leake v. Robinson, 2 Mer. 368, 886; Leeming v. Sherraté, 2 Hare
14; Thompson v. Thompson, 28 Barb. 432; Wright v. Miller,
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8 N.Y.9; Roome v. Pkillz'ps, 24 N. Y. 463 ; Letchworth’s Appeal,
80 Penn. St. 1753 Chess’s Appeal, 87 Penn. St. 862; Dingley v.
Dingley, 5 Mass. 537 Furness v. Fox, 1 Cush. 184; E/olmdge V.
Eldridge, 9 Cush. 516 Fay v. SJZvester, 2 Gray 171 Barton v.
Bigelow, 4 Gray 858; Ohilds v.” Russell, 11 V[et 16; Throop v.
Williams, 5 Conn. 98; Cooper v. Hepburn, 156 Gratt. 551; Thomp-
son's Lessee, 6 Olio St. 480; Sinton v. Boyd, 19 Ohio St. 80;
Braman v. Hill, 81 Md. 181; Saylor v. Plaine, 81 Md. 158;
Clark v. Tennison, 38 Md. 85; 1 Red. Wills 423 ; 2 2d. 619; 1 Jarm.
Wills 758, n.; 2 4d. 486; 2 Wash. R. P. 227; 2 Cruise Dig. 208.

In doubtful cases a construetion is favored that gives a vested
rather than a contingent interest, and except the contrary appears
in clear and unmistakable terms, it will be presumed that the
testator intended to dispose of his whole estate by the will. I
is plain, from the terms of his will, that James Kennard never
intended or contemplated leaving a part of his estate to lapse by
reasou of a doubtful contingency, or for want of more express
words indicating that the remainder created by the devise should
vest at once on the death of the testator. The intention is as
manifest that Manning Kennard should enjoy the estate designated
for him after the termination of the widow’s prior estate, as that
the widow should enjoy the use and income of the cstate given to
trustees for her benefit during life or widowhood. It is as if
James Kennard had given the whole estate to Manning and his
other children, subject to the widow’s enjoyment of the use for
life, or so long as she might remain unmarried. Looking at the
terms of the devise and the intention of the testator as gathered
therefrom, the only conclusion that can be reached is, that the de-
vise to Manning Kennard in remainder, after the satisfaction of
the prior interest of Frances B. Kennard, is a vested remainder,
and the estate so devised is transmitted by Manning Kennard’s
will.

The case of Hall v. Nute, 38 N. H. 422, followed by Hayes v.
Tabor, 41 N. H. 521, is cited as authority against the view here
expressed. To the extent that these cases snbstitute an arbitrary
and fixed rule of interpretation for one which makes the ascer-
tainment of the testator’s intention the guide in construction, they
are overruled. Upon the rule of testamentary interpretation estab-
lished in this state, it is immaterial whether the doctrine of re-
mainders is correctly or incorrectly applied in Hall v. Nute and
Huyes v. Tabor. Whatever that doctrine may be and however it
may be applied, it does not set aside the supreme rule that the
interpretation of a will is the ascertainment of the testator’s inten-
tion. If it upholds the intention disclosed by the terms of the
will in this case, it is useless; if it does not uphold it, it is equally
useless, as it cannot break the will.

Decree affirmed.

CLARK, J., did not sit: the others concurred.




