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casethe is reduced to the of the of1883), single point authority
the town to further from taxation togrant immunity property
which had received the benefit of tenaalready years exemption.
This is neither difficult nor doubtful. The statutepoint exemption,

Justices,in each case is tolimited ten the 58years. Opinion of
N. H. 623. The of the statute thislanguage strongly supports
conclusion, soand does the uniform current of thatauthority,
taxation the rule and the thebeing exemption exception, exemp­

construed,tion is to be and. bewill never to ex­strictly permitted
duration,tend, ineither or what its termsscope beyond clearly

Exeter, 306, 307, ;v. 58 N. H. andrequire. Academy cases cited
574, 575;v. 91 N. Y. Washburn v. Com­People CollegeDavenport,

missioners, 344;8 Kan. v.Commissioners 12 Kan.Brackenridge,
114; 99;State v. Bank 2 Houst. v.Smyrna, (Del.) Baileyof

226;215,22Magwire, Wall. 22 527,Tucker v. Wall.Ferguson,
528, considerations,575. But of these and withoutirrespective

maxim,to the obvious of theregard uniusapplicability Expressio
alterius,est exclusio it cannot be that thereasonably supposed

would have fixed a definite oflegislature if theirperiod exemption
towas itenable towns to makepurpose practically perpetual by

fact,andrenewal extension. In there is no oflegitimate point
view which does not lead to the conclusion that the of townsright
to vote is toexemptions andapplicable temporary exemptions only,
for a not ten inperiod all.exceeding years

Northwood,Tbe second notexemption within theby being
statute,terms or the of the nor within themeaning apparent scope

town,of its as a was a mere under nopowers whichnullity, rights
could be and as the vote theacquired; is theconferring exemption

set forthe defendants theironly justification toup by assessneglect
it,the embraced in no defence whateverproperty is made.legal

Petition granted.
Clark, J., did not sit: the others concurred.

STRAFFORD.

Walker v. Walker.

The of anecessity plenary the of aremedy for infringement legal right,
as aaccepted law,rule thegeneral of common authorizes and requires

the invention and use of forprocedure ascertainingconvenient and
establishing the and theright, obtaining remedy.

A real action lies common inat law for a remainder of land fee expectant
on the istermination of a life and such an action aestate, plain, ade-

andquate, for the remainder-man whose titlecomplete remedy is dis-
puted.

22*



WALKER v. WALKER. [Strafford,322

43, a bill in to establish1883,Laws of does not authorize equityChapter
ain a case in which there is plain, adequate,title of real estatethe

at law.remedyand complete

Equity. factstothe bill in which theDemurrer followingIn
25, 1876, Nathan, deed con-theMarch byplaintiffare alleged:

life, to the defendantin Durham to himself for anda farmveyed
John, Nathan; con-of and the same instrumentthe deathafter

of which theto all the grantorJohn personal propertyveyed
ifit be voidThe deed that shoulddie providedshould possessed

farm, andto Nathan on theshould suitably supportneglectJohn
benot that the deedJohn hascondition performed. Prayerthis

void, for relief.and generaldeclared

Wheeler, isfor the defendant. The condition subsequent.S. M.
itsN. 9. A court of will not lend44 H.v. Riley, equityRollins

of condition Smithan estate for breach subsequent.aid to divest
Blanchard, 39,530; v. N. 47.Jewett, N. H. Ricker 45 H.40v.

concerned, the defendant has areal estate righttitle of beingThe
is notof Art. 20. A court ofBill equitytrial. Rights,of jury

oftribunal for’ the title land.the tryingproper

Jewett, 530,In 40 N. H.for the Smith v.Caverly,Bodge plaintiff.if
devise, ofa life estate conditiontook upon supportingwidow bythe

widow, forthe remainder. The as tenantwho hadthe daughters
life, if the broken theand condition wasthehad possession,

• thisaction at for the land. Inmaintain an lawcoulddaughters
case, writcannot maintain athethe having possession,plaintiff,

andrecover nominalWill he bring trespass, damages,of entry.
his ? deed must bein full force at decease Thethe deedleave

law, dozen,if one. One action at or ahim by anyavoided by
to time ofhim for done theupcompensate damagewill only

deed,other action than this will avoid theWhatsuit.bringing
to which he is ?the relief entitledhim ampleand give

Doe, of a theThe forC. J plenary remedy infringe­necessity
as a of the commona ruleof right, accepted generalment legal

Boardman, 580, use of58 N. H. authorizes the590),v.law (Edes
and thefor ascertaining establishing rightconvenient procedure

Gilmore, 417,v. N. H.the 59obtaining remedy.and Metcalf
133,Hall, 7;433-435; v. 60 N. H. v. FellowsCloughWebster [ante

for of land helda real action is the. As necessary recovery134].
title, inso a life estate and the remainder feeundivided mayanby

for the latter.real action for the former and anotheronerequire
less,the remainder is calledin technicallylegal quality,Although,

more, division of thethe life estate. Theitvalue be. thanmayin
ofnot thetwo doestitle into destroy private rightpartsentire

an and settlementthe law for unavoidableto indisputableresorting
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of titlethe of either nor the ofdisputed part, publicsuspend duty
the to be court forintoallowing contrqvergy conveniently brought

which, record,a theadjudication, spreadprompt uponbeing public
show,will without extrinsic and controvertible evi-conclusively

dence, thewhether or the defendant is the of theplaintiff owner
described and claimed in the declaration.property
the fee of a tractWhen of island claimed A and alsosimple by

B, action,a real in which an ofdetermination theirby explicit
recorded,claims will be made and is the of eachconflicting right

because, law,aas matter of iscommon each entitled to aparty,
and,andconvenient form of as a matter ofadequate procedure;

fact, jsa action such a form.real Tliis is not aaffectedright by
or a that a like be inresult would reachedcertaintypossibility

A,or some other action. If instead oftrespass, personal bringing
suit,a to C a life estate of brief dura-pertinent conveys apparently

remainder,and D tlietion, to wortli a times as much ashundred
freehold,the short-lived and each a real actiongrantee brings

B, there is no more common-law to theagainst authority deprive
more valuable estate itsand of full and rem-enduring appropriate

than to turn the claimant of out ofthe freehold court withoutedy,
trial, and him to resort to a action that becompel personal may

and freehold,indecisive For the ainadequate. actionpersonal
B,be less than for the remainder.inadequatemay by taking pos-

land, or it,session of the C an togoing upon may give opportunity
assert his of in of B,an action butright possession iftrespass;

estate,the life is inhaving purchased rightful possession, claiming
estates,both but tenant,the of if,a lifeexercising oronly rights

the remainder he act,sustains hisclaiming claim no he isonly, by
armed with a formidable D’sobjection against maintaining any

action that lias been invented.personal The vestedyet estate of
remainder-man, deed,the his and oncouveyable by exe-appliable

debts,in ofcution bis but ofpayment toincapable being adjudged
be in suit to ascertainanybody’s property any who thebrought

is, defect,owner would exhibit a serious aimposed by misconception
of the and convenience wliicli are the commonnecessity law of
procedure.

form,In an action of some the is entitled to aplaintiff judgment
the of thissettling heirs,remainder. If hisdisputed ownership

devisees, or obtain such a in agrantees writ ofmay judgment entry
decease,his heafter is not to leave them aobliged contest which be

for various reasons wish to and end. hiscogent may begin By
death, or evidence be lost. Heby any delay, important may may
be unable to on the farm. inAn estate it for his lifecarry may

value,be of and insufficient for bis and hetrifling besupport, may
the defendant’s title fromprevented aby apparent making disposi-

of thetion remainder for bis sustenance. With annecessary
estate,abundant bebe thrown tlieupon tbemay public charity by

defendant’s recorded deed and false claim. Tbe plaintiff’s grantee
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defendant,the bethe remainder claimed would theof granteeby
as men do notof such a risk of litigation prudent knowingly pur-

claim, cloud over titlechase. A false a the of theraising plain-
law,him to the relieftiff’s farm that reduce of the ispaupermay

violation, a that isof his and not remediless.a right, wronglegal
is, not whether his case is one of such as toThe question hardship
action, but in case of extremea real whether anyrequire necessity

lies for a remainder of land in fee aa real action expectant upon
and convenience create forms ofestate. actionlife Necessity

in cases in which arebewhich employed they appropriatemay
remedies.

contend he theThe defendant" that condition ofperformedmay
he was the whothe deed as aslong permitted by plaintiff, expelled

the farm which the defendant has neither norhim from occupied
He do forentered since his which tres­expulsion. nothingmay

His fault an omission to thewould lie. maybe support plain­pass
be,tiff, a denial of that omission. The soleand question may

a certain kind of which the refused towhether support, plaintiff
suitable;him, and thereceive from was circumstances bemay

that no form of action heretofore introduced wouldsuch personal
decision of that as be anensure such a wouldquestion adjudica­

of the contested forfeiture of real estate. In an action oftion
notthe defendant could soil and freehold:- he doespleadtrespass,

a and his not thenot claim freehold: answer plaintiff’splea might
it not result in amight inevitably judgment expresslypurpose:

the title of the remainder. v.and specificallyestablishing Metcalf
174, 187, ; Russell, 625;43 N. H.Gilmore, Palmer v.189][ante

Arnold, 4; Woodman, 255,Pick. v.Arnold v. 17 Dutton 9 Cush.
348;261; Morse,v. 9 Cush. Johnson v. 11Gilbert Thompson,

519,540; Marshall, 523; Chase,Mass. v.Allen Morse v. 97 White
159; 111;158, Patch, 105,v. Staple­Mass. 132 Mass.Foye128.

Dee, 279,v. 281. The for132 Mass. defendant think itton may
lifetime,interest to avoid such a in the andhis judgment plaintiff’s

indifferent to abe or severaljudgment, judg­may comparatively
ments, for the the can recover. Thedamages plaintiff plaintiff

tried,that in thehas no assurance title would be either ortrespass
trial, that,or if itwithout were tried and determineddetermined

favor, evidence would not be toin his show whatparol necessary
tried and what was and awas adjudicated; judgment, needing

decided,the matter in andevidence to issue the pointparol prove
title,short of his certain and His estab­falls far adequate remedy.

such a not be a desirable investment.lished by judgment, might
clouded, doubtful, unsalable,be and as it is now and willIt might

it orto be while the view a other tri­continue depends upon jury
of such evidence as can be found on thetake questionbunal may

the defendant has the Someplaintiff.whether suitably supported
fear, that, the forfeiture was inon the whetherquestion putmight

of tribu-and decided in an action of the theissue trespass, opinion
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be theirnal would influenced view of the merits of theby question
forfeiture. decline to forof amightMany judgment-negotiate

title evidence to sustain it the defendant’srequiring parol' against
andrecorded unclouded of the remain-apparently proprietorship

fee,der. A for the owner of tlie the lifesatisfactory remedy
estate, remainder,or the is more lesssomething speedy, harassing,

law,and less than a suit at and suit inaexpensive subsequent
cloud;for the aremoval of and the burden ofchancery proving

extrinsic evidence that his atitle was settled in actionby persona]
Burr,v. 58 N. H. however or bur-the470),(Morgan lightheavy

inden be or in with wouldmight chancery negotiations purchasers,
anbe inconvenience.unnecessary

“ The manner of in our courts be said to haveallegation may
been first formed and cultivated as a science in themethodically

time,of 1.Edward From this thereign judges began systemati-
statement,to and enforce certain of ofrules whichcally prescribe

remote,had beensome established at moreperiods considerably
then, time,and others were from time to first intro-apparently

duced. Hone of them seem to have been of legislativeoriginally
enactment, or to have had orexcept judicialany authority usage

IV,PI. 123. “Till the end of Edward theregulation.” Stephen
was not in an ejectioncerecovered but dam-possession firmce, only

Law, 8,Hale c.Hist. Com. 201. ofThe actionages.” p. eject-
II,ment is said “to have been invented orin the of Ed.reign

“in the of of Ed.that III.” In favor of ofearly this modepart
tlie courts determined that the was entitled notremedy, plaintiff

action, also,to recover the claimed the but shouldonly damages by
relief,of collateral and additional of theway recoverby possession

* * *land itself. In of the establishment of thisconsequence
doctrine, which an an effectgave similar to that of aejectment

action,real or mixed claimants of land were led to recoursehave
indeed,itto in lieu of those inconvenient remedies. Regularly,

none could resort to ofthis form suit but those who bad sustained
ouster from a term of such the of theyears, com-being shape

; but it was rendered much more extensive inplaint its applica-
* **tion, the invention of a fictitiousby ofsystem proceeding.

method,Tills fictitious courts,favored and thebeing protected by
into is,and the thatpassed regular practice; consequence eject-

ment has been the usual theforlong ofremedy specific recovery
12,real PI. 13. “Inproperty.” the wholeStephen ejectment,

anomalous,method of is and on in-proceeding fictionsdepends
and thevented courts for the convenience ofupheld inby justice,

toorder from the inconveniencesescape which were found to attend
the ancient forms of real and mixed actions.” PI. 32.Stephen

loss ofexercise the inventive land,a forBy en-faculty, judgment
foreible a writ of could Ireby rendered inpossession, ortrespass,

settled;other inaction which the title ispersonal and the con-
ofstruction a form of real action is no more difficult than the
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action ofor the reconstruction of theinvention eject-personal
ment.

of novel disseizin is said to have been invented byThe assize
II, a more convenient rem­Glanvil, under aschief-justice Henry

beenof lands-when the owner had recentlyfor the recoveryedy
assize,election, in this was aThe disseizin usedby.disseized.

inserted in the to the assizemere fictitious process givesuggestion,
one of those astute contrivances whichof a bytrespass,jurisdiction

uncommon in the of law. As ahave not been history English
freehold,of a this assize at wentfor the recovery lengthremedy
use,of was inout and succeededif not practicealtogethernearly
inwhich was its turn the actionof supplanted bythe writ entry,by

in which no freehold was recovered. v.of Tap­ejectment Tappan.98, 113, 114, 115, 116; 3 Bl. TheH. Com. 184­36 N. relig­pan,
“ the honor of those fictitious'hadious houses inventing adjudica­

since thewhich are become the assurance ofof greattions right
”the name of common recoveries.­ 2 Bl. Com. 271.underkingdom,

action of is ascribed toof the Glanvil.invention replevinThe
cx.Pl. Am. ed.) App.(5thStephen

the invention of a form of action is basedtoThe objection
the remedial forms of the common lawidea thaton the come

courts,than or comother source human thatfrom-some design;
that law with the of conven-by duty allowingchargedtinuously

used, sameto be are theof empowered byient forms remedy
of forms of thethe useto capable prohibiting per-law permit

;themselves and their successors or thattheformance of duty by
the of theof whole remedialintroduction existingthe system

re-law, manydevelopment through ages,common by progressive
remote, ofhas been an unlawful usurpation legislativecent and

should have defeatedwho justice by permittingjudgespower by
but whosewhatever, illegal precedentsno common-law procedure

edict, ofshown whose what authorizedit is andlaw.are Until
date, thatannulled the common-lawmodern principleancient or

com-use of common-law andinvention and procedure,therequires
remedies, thecourts to allow convenientmands c'ommon-law

be leftcannotthat lawfully unper-principlebyduty imposed
action,form of or otherthe of atest offormed. The legality

invention, a methodbut itstime of its utilityis not the as.pleading,
thatand methodsto the best formsentitledof rightsvindicating

can be produced.
in aremedyandhas a completeadequate;The plain,plaintiff

record of amust be a decisiveaction, manifestlyin which therereal
at the trialandof the of forfeiture:decisionconclusive- question

ata declarationhis billleave to amend by filinghe havemayterm
ofin the formcaution, be drawnone count canabundantlaw. In

wouldsuch a countof Aan writ judgment uponordinary entry.
of nontenurecontention. Ato no pleathe life estateleave open

notisthe decision of whicharaiseof the freehold questionmight
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count,now called for. Another not a disseizin of the free-alleging
land,hold, be in a of wherein themay demandsplea ofplaintiff

&c.,in, bounded, &c.;the defendant a tract of land where-lying
the and that withinupon plaintiff complains, says yearstwenty

last, he was seized of the demanded in hispast demesnepremises
fee, seized,as of and so he executed and delivered to the de-being

deed,fendant a &c. the substance of the and(stating thedeed);
same,defendant the and undertook to theaccepted condi-perform

thereof,tion but condition,has failed to said heperform whereby
has forfeited the estate in remainder deed,to him saidconveyed by
and said estate has revested in the But the defendantplaintiff.
still claims said estate. Wherefore the plaintiff prays judgment

said forfeiture and his absolute,title in feeestablishing simple
defendant,the and a writ of and otheragainst possession, process,

for said hisexecuting and himjudgment, defending rights, giving
the relief to which he is law entitled.by

land,Another count be in a of wherein themay plea plaintiff
demands the defendant a certain ofagainst estate remainder in a

farm; and the(described) :—Nathanwhereupon plaintiff says
1876,26, Nathan,March farm,said and thereinowning retaining

life,an forestate his own John,the remainder toconveyed by
recorded,deed on condition that Johnduly Nathansuitably support

his life. John has not deed,theduring condition of theperformed
and breach of the condition hasby forfeited said estate in remain-
der, estate;but still claims said and his claim and record of title

title,are a cloud Nathan’s andupon his either anprevent making
farm,absolute or a conditional sale of the or of a remainder there-

in, or thereof convenientmaking any which hedisposition ripon
life,can for the necessaries of and fordepend the and caresupport

the infirmities of hisrequired oldby he isage; whereby exposed
destitution,to and disabled to secure the comfortable maintenance

which his farm would enable him to obtain but for the defendant’s
claim,false and title,and the defendant’swrongful forfeited in fact

for breach of the condition butsubsequent, valid onapparently
the ofrecord deeds. Wherefore the that hisplaintiff deedprays

void;to the defendant be that the forfeitureadjudged of the re-
mainder be established athereby conveyed and thatby judgment;
the be enforced a writ ofjudgment by count,Anotherpossession.
in some action,form of can seek a ofpersonal forfeiturejudgment
of the remainder of the Howeverpersonal defectiveproperty.

be,such a declaration it can be mademay sufficient.easily
A the title of thejudgment remainderdetermining will be con­

clusive without service of for its enforcement.any process Creigh­
Proctor, 437;ton v. 433,12 Cush. Farwell v. 99Rogers, 33,Mass.

35. It was held that ayears forsixty-nine ago, suchjudgment a
remainder can be executed a writ ofby possession the lifeduring
estate of a third Hollis,Penniman v. 429,13 Mass.person. 432.
If the estates,holds both fee,in aplaintiff theremerged will be no
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theoretical,ordifficulty, in the service of a ofpractical writ posses­
sion. The wasdefendant to live theon farm while he performed
the Mellen,condition of his deed Wales v. 512);1(­ and ifGray

broken,the condition is the need a ofplaintiff ouster.may process
The andjudgment, for itany intonecessary process carrying
effect, directed to the ends of cannotbeing be obstructedjustice,

ofbarriers form. v.Davis N.by imaginary Bradford, 58 H. 476,
480.

in of real“Any person possession an estateclaimingproperty,
therein,of anfreehold or term of not less than tenunexpired

bill inmaintain ayears, may who makesequity against any person
* * * ** *;a adverse to hisclaim estate and the

court shall determine the whole 1883,of title.” Laws ofquestion
a. 43. This act was intended for the relief of whosepersons pos-

of land should be held tosession be an obstacle in the of theirway
foractions at the establishmentmaintaining of their disputedlaw.

titles Am. Law and561), not to inReg. a bill(20 togive equity
athose' who have andplain, adequate, atcomplete law.remedy

the rule,It is an of unwritten affirmed inapplication general Gen.
1,209,Laws, c. s. that of redress at law is ainadequacy ofground

The construction of the act of 1883 ischancery jurisdiction. con-
trolled the that the notdidby presumption legislature intend to

forfeiture,forauthorize a suit the enforcement of a andchancery
the of inan estate land for breach of conditiondivesting subse-

thein a case in which at law isquent, remedy ample.

Case discharged.

Carpenter,Blodgett, not sit:J., did J., dissented on the
a newof form of action:introducing the others con-question

curred.

Berry v. Bickford.

purchaser taxes,which becomesthe of land sold for underA town Gen.
Laws, 59, 6,c. s. estoppedis not to set the titleup byso theacquired

sale,that for two after the and before ayearsfact deed had been given
collector,the owner,the were taxed to the thepremises and taxesby
him.bypaid

Entry. Trial inof the court. The landWrit by question
Bank,toin the Gonic Five Centsconve'yedwas mortgage Savings

Nutter, 4, 1874,28,one 1869. Nutter’sFebruary Februaryby
bank, 10,in to theit and Octoberquitclaimedbankruptcyassignee

1882, of the bank it tothe theassignee quitclaimed plaintiff.


