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mind who has hisis to be deemed of unsound lostpersonEvery
sickness, orand old mentalage, anyunderstanding bymemory

him of histhat renders businesstransactingincapableinfirmity
531,Dennett,v. 44 N.his Dennett H.and of managing property.

232;; Barker, Converse,2 v.Johns. Ch. ConverseIn re James537
21 Vt. 168.

and thebetween JeremiahThe relations wereexisting plaintiff
trust. Jeremiah hadthose of confidence and hisalways managed

him,its avails for as his brotherand received and trusteeproperty
have thisThe must known whenconsent. defendant ho wasby

to him the of theJeremiah pay wood-money plaintiff,procuring
trust,with the and is liable toitand received account forcharged

will bea rendered forit.. decree as theequity requiresSuch plain-
tiff the trial term.at

Case discharged.
Carpenter J., did not sit: the others concurred.

BELKNAP.

Rogers v. Kenrick.

A is notverdict set aside for the admission of evidence competent for
some andpurpose, not shown to have boon oroffered used for a pur-

for which itpose was incompetent.
The a chalk inuse of the plaintiff’s isclosing notargument made a cause

for a new trial by the fact that it was not exhibited before the close of
the defendant’s argument. The of thejustice defendant’s anhaving

to if he isopportunity reply, it, issurprised by a question of tofact
be determined at the trial.

Trespass el. The wasqu. the ofquestion alocality boundary
line on the west land,side of the and the eastplaintiff’s side of the
defendant’s. The claimed the establishmentplaintiff of one line

a second he claimed to be the trueby agreement: line: a third
was claimed the defendant. Theby verdict forwas the second.
The underclaimed whoplaintiff ofRogers, Cross now de-bought
ceased. to theSubject defendant’s exception, the testi-plaintiff

he,fied that while as of wasagent Rogers, with Crossnegotiating
for the land now owned the Gross wentby withplaintiff, him upon

land,the and out its boundaries aspointed claimed and occupied
; and,him to theby subject theexception, plaintiff .gave locality

of the line out Cross on the westpointed side of hisby land. Sub-
counsel,to the in theject exception, plaintiff’s closing argument,

was toallowed use as a chalk a then for thediagram first time
exhibited.
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Barnard,Barnard for the defendant. I. The rule of lawSf
in New toin the admission of the declarationsHampshire regard

is,of deceased as to the boundaries of real estate if the de­persons
situation,ceased from his had the means of andperson, knowledge,

no interest to his declarations are admissible. Law­misrepresent,
; Worster,v.rence 5 N. H. 33 Falls co. v. N.Haynes, Great 15 H.

Poor,412; 440; Hawkins,Gibson v. 21 N. H. 22Prescott v. N.
379;191; Marshall,H. Melvin v. 22 N. H. v. 24Adams Stanyan,

417;H.N. Adams v. 47 N. H. 219. If the declarationsBlodgett,
land,are those of a deceased owner of the and made while such

owner, estate,are admissible his in but not inthey against privies
favor,their unless were in of his title.they disparagement Shep­

213; 19;v. N. v.herd 4 H. Pike N. Smith14 H.Hayes,Thompson,
Powers, 546; Foster, 379;v. 15 N. H. Morrill v. N.33 H. Smith
Forrest,v. 49 N. H. 230. In accordance with this rule the evi­

dence should have been excluded. The declaration was made by
land,the deceased while he was owner of the and while he was

sale,for its the one occasion above when itall othersnegotiating
for hiswas interest to his boundaries.misrepresent by extending

The case shows that Cross was an It does notowner.simply
land,show how he had owned the or whether he knewlong any­”“Heabout the boundaries. claimed andthing simply occupied

line. mere factto a certain The that a man a tract ofpurchases
land, months,and claims to a certain bound for six weeks six itor

it,not that the owner had ofadjoiningappearing any knowledge
line,no about inand there the cannot assistbeing controversy

where the true line is.determining
II. The counsel for the in his was allowedplaintiff, argument,

for the ofto use a his then 'forplan purpose illustrating position,
first time exhibited to the inthe to thejury. By plansreferring

evidence, the court that one was inwill see made theby plaintiff
case,with his of the and another the defend-accordance theory by

before theThese were and the whoant. plans jury, surveyors
counsel,them were cross-examined couldmade so that theby jury

how were made. It would seem that a made care-see they plan
counsel,a under the direction whoof skilfulbyfully surveyor,

he towhat wanted and must to win theknew exactly prove prove
be'sufficient; sufficient,case, would but if it was not anddeemed

it bethe counsel could it should have beenthought improved,
evidence,in with for the to cross-offered other sideopportunity

evidence,other,-maker. Thisexamine the like andwasplan, any
of the most forcible and ofthat kind. It is matterconvincing a

auniversal that when has before his aknowledge, person eyes plan
land,of he has a much canof a lot clearer of it thanunderstanding

a mere verbal be setbe and a verdict shouldby description,gained
where counsel has been allowed to from a not inaside argue plan

evidence, as well as from verbal isstatements not in evidence. It
closed,for the defendant to understand that the isunfair evidence
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then the first time to have amake his and for newand argument,
hisbefore the without chance on topartbrought jury, anyplan

its incorrectness. shouldword about correctness or thisa Whysay
toto be done more than other evidencebe allowed argueany any

not in the case ?

Parsons, for I. The and thePike the defend­plaintiffplaintiff.if
as to the bound of the Ofant south line. threedisputedagreed

bounds on the the defendant claimed the ranline to thehighway,
plaintiff theone. The claimed line to theeasterly mostrunning

bound, stone,the as an line. The found inwesterly agreed jury
stake, thethe line to a line claimedfavor of therunning by plain­

the stake feettiff as true line. This stands three and seven inches
of the line claimed as The of theeasterly agreed. finding jury

carried the defendant’s bound on the street three feeteasterly
inches further than it have beenseven east would had the plaintiff

issue,in line.succeeded the theagreed there­establishing Upon
fore, line,whether the line to the stone was anrunning theagreed

defeated,was the defendant Theandplaintiff prevailed. evidence
Gross,of to thethe declarations of admission of which the defend­

line;ant to establishtakes tended the forexception, agreed this
him,linewas the out from the of theend fence topointed by the

stone, and did not tend to the issue which theprove upon plaintiff
It is therefore immaterial whether theprevailed. declarations of

Cross were or otherwise.competent evidenceIncompetent will
asidenot set a verdict suchrendered as to makeupon grounds its

R.,admission immaterial. v. M. R.Currier B. 34 N. H. 498,&
507; Davis, ;121,33 N.Chamberlain v. H. 128 Watson v. Walker,

145;131, Gerrish,H.83 N. v.Gerrish 63 N. H. 128. A' new
not oftrial will be on account the ofintroductiongranted incom­

evidence, if it was introduced to apetent point whichprove the
their verdict havedid not find to beenjury proved.by Parker v.

Griswold, 309; 465,17 Conn. Baldw. Conn. s. 33.Dig.
ofThe the as to the andactstestimony plaintiff declarations of

Cross, deceased,now the ownerwhile and theupon premises, in
out the of the lot as claimed andpointing westerly boundary occu­

him, was admitted. One in thepied by properly question deter­
is,mination of a How have theboundary parties occupied with

toreference the ? Theline fact that Crossdisputed went on the
tract in as owner outand this line todispute pointed the plaintiff,

act ofwas an as for thefully toownership competent plaintiff show
as would have been the fact that Cross built a fence on this line.
The claimed the line out Cross as anplaintiff pointed by agreed

Evidence thatline. the inwasplaintiff’s grantor possession toup
wasthat line evidence to that issue. v.tending prove Day,Enfield

457, 468; Elkins, 78, 84;N. H. 397 v. N. H.Dudley v.Thompson
244,242,58 N. H. It forMajor, was thenecessary plaintiff to

executed,that the was and that theagreement parties occu-show
23*
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made. The lineit, that the wasunder as well as agreementpied
abe establishedowners of land by parolbetween adjoining may

executed, is conclusivewhenand such uponagreement,agreement,
the, 36 N. H.under them. Orr v. Hadley,alland claimingparties
575, is declaration accompa­No reason perceived every578. why

of the claim­whether inthe of disparagementact possession,nying
intitle, his if madeor otherwise goodpossession,qualifyingant’s

itsfaith, as of the resnot be received gestee, leavingshould part
Haven,Hunt v.other rules of evidence.to be byeffect governed

335;89, 100; 315,Woodward, N. Southv. 46 H.BellN. H.56
Fellows,197, 199, 200;Fowler, N. H. Fellows v. 3754v.Hampton

101, 121; White,v.N. Blake; 36 H.Tappan,H. 76 v.N. Tappan
267; that1 Ev. s. 109. The evidenceed.),Gr. (2dN. H.13

of lot as and occu­out boundai'ies the claimedthepointedCross
ofhim, the and extentwas admissible as natureshowingbypied

claim.andhis occupation
• to ainadmissible as the declaration boundaryis also regardIt

and not inter­means ofthe knowledgedeceased person havingaof
madeThe of ancient'declarations persons,to misrepresent.ested

them, out then-­of landin owned pointingbypossessionwhile
time ofitself, deceased at theon the land and who areboundaries

to showtrial, in evidence whereadmissible appearsare nothing
in outthuswere interested to pointingmisrepresenttheythat

boundaries; it that theand need not affirmativelyappeartheir
theirin of or ownwere made restriction rights.againstdeclarations

ofShaw, 223, a5 Met. 226. The declaration personv.Daggett
under undis­land, he in thereof anwhile was possessionuponmade

title, to certainthat his line extended a boundary,ofclaimputed
after'time, is in evidenceout at the admissiblehe pointedwhich

trial ofthose claim under him on the ain favor of whodeceasehis
the line of theboundaryarising- subsequently concerningquestion

Foster, 24. the effectv. 8 To sameland. Wood Allentract ofsame
174, 176; Brookhouse,Emerson, v. 7v. 7 WareBartlett Grayare

Colton,Mason, ; Mass.454; 8 556 v. 116LongFlagg v. GrayGray
596;591,415; Swansea, Hunnicutt v.v. 116 Mass.414, Adams

364,363, 366; Hurt, 111;333, v. 34Evans Tex.S.102 U.Peyton,
111;Gurnee, McNamara,v.14 Smith 4 Lans. Y.)Kan. (N.v.State

367, 377;Earl, Eakman,v.172; 18169, v. Mich.Bower Sheaffer
395;St, 144, 151; Mills, 302,St.Dawson v. 32 Penn.Penn.56

700, 711, v. Vannn. 3 and 4 In Abeel1880).Tr. Ev. (ed.Abbott
516,513, of wereGelder, Y. the declarations theirN. grantors36

evi­admission of thisIn thethe plaintiffs. approvingbyoffered
off thethat werefactthe court they simplysay,dence —“The

theirno difference. wereThey defining possessionmadepremises
for the Their declarations werepurchase.negotiatingto a person

admitted.”properly
is, that the of a formerdeclarationsdefendant’s propositionThe

estate, theirhis in but not inare against priviesadmissibleowner
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favor, in ofunless were his title. Under whatthey disparagement
title,the in incircumstances declarations of an ancestor disparage-

title,of his would ever be offered in favor of hisment inprivy
estate, will not towe as it does not seem material'tostop inquire,

The inthis case. cases which the ofdeclarations deceased persons
to the boundariesas of real estate are admissible divide themselves

into three classes:
1. Where the aredeclarations those of a former owner against

now set histhe claim in estate. These areup by privy admis-
as admission of the nowsible iti interest oneparty whoseby by

bound,he is andacts would be admissible theequally oneagainst
who made them if and it seems immaterial underliving, most of

whetherthe cases the owner them be or dead atmaking theliving
Powers,time of trial. Smith v. N.15 H. 546.

2. Where the declarations offered are those of deceased persons
interest,who had no and were not theowners at time of making

them.
3. theWhere the declarations was theparty making owner at

time, interest,the and saidbe to have had some andmay the dec-
larations sustain the claim now made his insuccessor title.by

The of 213,cases v. N.4 H. Smith v.Shepherd Pow­Thompson,
ers, Foster, 379,Morrill v. 33 N. H. are reliedsupra, upon by
the to sustain his The two latterplaintiff proposition. ondepend

former, it isthe and the in that caseupon that thereasoning prop­
stand,osition must if at all. rule set is,The in these casesup

that the declaration is not admissible if the declarant had any
timeinterest at the of them. If this is the law atmaking the

time, the courtand also that an ownerpresent of realagree estate
boundaries,an interest in hishas the would seemproposition tobe
however,sustained. We that isurge, such not the rule at the

state, that,thistime in and in view' of thepresent number oflarge
more recent authorities in other it should notjurisdictions, now' be

Forrest,In Smith v. 230,followed. 49 N. is,—H. the head note
“ ofThe declarations deceased owners admissible,of land are as to

land,ofthe boundaries their when it from their situationappears
that had the means of and no tothey interestknowledge, misrep­
resent, when the declarations areespecially in ofdisparagement

means,their title.” This we it,as understand that the declarations
admissible,of deceased owners are unless it that areappears they

so interested as to and arenecessarily ad­misrepresent, especially
whenmissible the declarations inare of their title.disparagement

case,In the latter fall within the mentioned;first class abovethey
before,but it is sufficient for the case now the court that arethey

whenadmissible that is not the case. The in this casephraseology
islast cited in accord with inthat Adams v. N.Blodgett, 47 H.

219, where the same is used that the declarantexpression should
tohave “no interest and the of the earliermisrepresent,” expression

cases that the declarant must have “no interest” abandoned. Of
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Forrest,evidence, Smith v. 49such court inthe effect of the say,
238, theH. for the to determineN. “It will be court and weightjury

nature, or theto be to of this whether partiesattached evidence
misled, orbeenof or have inhave the means knowledge, any way

tooa statementwhether had motives to misrepresent byanythey
v.to interests.”favorable their own Thomp­pecuniary Shepherd

Richardson, it toisthe of thatson rests assumptionupon Judge
estateof in of realto be for the interest all possessionbe presumed

boundaries, that therefore declarations byto extend their and any
itIn caseto are in their own favor. thisthem as their boundaries

offeredwerenot that the whose declarationsdoes partiesappear
stated,time, and, asowners, or were on the at thewere premises —

does, ofnot, the rulethe case would as the case fall withinpresent
bar, thisthe case atv. Shaw. To exclude the evidence inDaggett

be extended so that the court hold thatmust must everyassumption
estate, boundaries, is inter­in out of hisowner of real anypointing

to theirand does intend to astoested misrepresent, misrepresent,
mis­is difficult what had toIt to conceive interest Crosslocation.

:no so thehad about the lineThere been controversyrepresent.
hein his brief. He out what hadclaims was pointingplaintiff

and a material fact to aclaimed possible pur­occupied, stating-—
whom, deceived, inchaser, he he be toto if respondmight obliged

to he believedhe motive state the facts asand had everydamages,
honest,is, men andbe. The that arethem to legal presumption

the time C. Richardson’sare dishonest. At of J.not that they
cases,decision, who hadothers of the earlier noand anyperson

suit and there .was reasonin the could ainterest peculiartestify;
who, a couldof if andthe declarations a living party,personwhy

death,of hisshould not be admitted becausemerelynot testify
nowhich applies.longer

claim, the that Crossthat case showsThe defendant’s simply
owner, henot how had owned theand does showan longwas

land, boundaries, amountshe knew about theor whether anything
andhe had not the means ofto a claim that knowledge,simply

and fair intend-late. Thetoo general presumption legalcomes
are, the of liis realman knows situationthat property,ment every

Forrest,v. 49and Smithto its boundariesboth as possession.
the230, to at trialraise this wasH. 236. The questionN. place

to be found to establish the competencyAll factsterm. necessary
term,the trialthe court atare to be determinedof evidence by
116;H.v. 50conclusive. N.Hyde,this is Bundyand finding

Curtis, The admission of the evidence98.v. 116 Mass.Walker
him that Crossinvolved aon the trial also finding bythe judgeby

in hisas to state-at the time misrepresentnot so interestedwas
to thement plaintiff.

counsel,of the inthe use plaintiff’sII. The by his.propriety
case,in the was a matterthe chalk describedofargument,closing

term, is tothe trial and notdetermined at open excep-fact to beof
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162,159,N.Ordway v.tion. 50 164. The chalkH. wasHaynes,
however,to Thenot sent the whole whetherquestion,jury-room.

be used the oroffered shall before sent to theirany drawing jury,
room, is to be determined the court at the term.trial Brownby

327; Holliston,v. v.59 N. H. Commonwealth 107 Mass.Wiggin,
; 473,232 v.Hollenbeck 8 Allen 475. This chalk was notRowley,

:evidence no chalk ever is evidence. A witness is allowed to use
one in order hethat communicate his to themay knowledge jury

manner,in an and for the same counsel useintelligible mayreason
blackboard,chalk,a draw lines a or booksmay upon pile up upon

table,a in of histhe course that heargument, may intelligibly
his views and to the The chalk wasconvey arguments jury.

evidence,claimed to be in accordance with the and was so made.
otherwise,If the defendant the time to raise thatthought question

trial,was at the theand tribunal the who tried the cause.judge
used,The the same to be it is to bejudge having permitted pre­

evidence,he found itsumed was accordance with the if suchin
were to the allowance of its use. Suchfinding necessary proper
is conclusive. If the defendant failed to understandfinding the

force of the evidence until after the of his ownplaintiff’s closing
and was it towas him to toargument, thesurprised, open apply

court after the close of the forplaintiff’s permission toargument
him,not before and it wouldargue any point appreciated by have

been within the discretion of courtthe to have allowed the same.

Doe, C. J. The evidence of Cross’s declarations showed his
out, and,assent to the line he with evidence of thepointed assent

side,of the owner on the other would tend to an lineprove agreed
material,which be it is neither ofmight the linesalthough claimed

these It does not that the evidenceby parties. wasappear offered
or used for the of the true line aspurpose determining distinguished

one,from an or for for which it was notagreed com-any purpose
The,or that it was material or use ofpetent, theprejudicial.

chalk in raises no of law. Thequestionargument ofpropriety
illustration,the and the ofobjective the defendant’sjustice having

an to if he wasopportunity reply surprised (the ofplaintiff’s right
final were of fact to bereply being maintained), questions deter-
mined at the trial.

on the verdict.Judgment

J.,Carpenter, did not sit: the others concurred.


