
QUIMBY v. WOODBURY. [Merrimack,370

Woodbury.Quimby v.

in tocontributory an action recovernegligenceThe doctrine of applies
11,115, an doneLaws, byunder Gen. a. s. for injurydouble damages,

a dog.

L., 115, doubleDebt, to recoveron the statute o. s. 11),(G.
the de-the from bittensustained bybeingby plaintiffdamages

fendant’s dog.
in thethethat at the time of the wasdogIt injuryappeared

wall,a in the and thehole plaintiffpasture barking byplaintiff’s
he in his to effectit but as to did effortsto drive whatwent away;

animaland treatment of theand whether his conductthat purpose,
end, heorto that whetherandwere reasonably necessaryproper

the his of thehimself ill-treatment dog,injury upon bybrought
was con-due care to avoid the the evidencewant ofand injury,by

flicting.
“ thehadwere instructed as follows: TheThe plaintiffjury

wasfrom his whateverto theexpel premises, doingright doglegal
due carewithto effect his expulsion, actingreasonably necessary

to theand if in the dogattemptto being injured; expelprevent
care,due such means as were reasonablyacted with onlyhe using
bitten, bit-If the wasand was he can recover.necessary, plaintiff

of not due care in his conduct towardsten in consequence using
or irritated oror if he ag-wilfully, needlesslythe recklessly,dog,

bitten,of such wasthe and in conductconsequencedog,gravated
recover, thethe he received would bebecausehe cannot injury

orhis carelessness recklessness.”of ownresult
to of the above instruction whichthatThe partplaintiff excepted

him, tocourtof due care from and therequestedrequired proof
“ to estab-is thethat the burden of defendantuponproofcharge

bitten,he was inthat at the time wasfact thelish the plaintiff,
tort.” This wasof a or other instructionthe commission trespass

refused, theand plaintiff excepted.
thenot on of thedid and motion plaintiff, ques-The jury agree,

reserved for theweretions raised the exceptionsby foregoing
of the court.opinion

statute,Jones, underfor the The whichplaintiff.Gopeland 8f
in idea that muchis thethis action brought, apparently originated

nofor which hadwas done the injureddogs personbydamage
law, ofreason of theat common practical difficultybyremedy

characterthe owner with of the mischievouscharging knowledge
therefore, all areand that naturallyof the assuming dogsdog;

it to makeand withal of little was bestthoughtutility,dangerous,
of for all in-or such animals liablethe owner keeper absolutely

them, himself aunless the wascaused injuredby personjuries
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doer, or other tort.in a Bel­wrong engaged committing trespass
lows, J., Roberts,in Orne v. N. H. 113.C. 51

forThe statute a fine or harboringpractically imposes keeping
so a which toand is statute is be construedpenaldogs, strictly.

197; Jenkins,v. 3 v.N. H. Pike 12 N. H.Woodbury Thompson.
32,255; Adams, 36,v. N.Wood 35 H. and cases cited.

The statute makes one to the of the in-rights personexception
to isrecover and that the case when he isjured damages, injured

while himself in the commission of a or other tort. Thetrespass”“maxim est exelusio alteriusuniusExpressio applies.
statute,In the case the somewhat whichof similar imposes upon

railroad absolute for caused fire fromcompanies liability injuries by
locomotives,their this court hold that the doctrine of contributory

Railroad,does not Rowell v. 57 N. H. 132.negligence apply.

Streeter,Chase for the Ifdefendant. the plaintiff ‘'wilfully,
or orirritated therecklessly, and inneedlessly aggravated dog,

conduct, bitten,suchof was he cannot'consequence recover.” In
such thecase cause is the wilful,of theproximate plaintiff’sinjury
reckless, or needless act.

irritation,The insult,natural for a toway dog orrepel isinjury
bite;to his instinct him to do so under suchurges circumstances.

lines,—Dr. Watts’s

dogs delight bite,“Let to andbark
so,”—For liath made themGod

the nature of suchexpress animals. A mantruly irritates,who
abuses, or atreats excites intocruelly activedog operation against

forces, which,himself these natural the cause,until wereexciting
harmless;anddormant and if he receives an from theinjury dog

excited,when thus he receives it as from his own acttruly as he
himself,hewould if shot or did himself harmbodily by exciting

into other of nature’s Tieactivity forces. cannotany recover dam­
of the ofowner the instrumentages which he uses orwilfully reck­

to his Torts, ;Torts 248 etlessly Big. 1 Ad. s.injury. seq.: 265
346;Cool. Torts v. Blackburn, 297;Sarch 4 C. & P. Curtis v.

489;Mills, C.5 & P. ;Partlow v. 35 Ind.Haggarty, 178 Williams
Moray,v. C., 76;74 ind. 25­—­S. 39 Am. v.Rep. Coggswell Bald­

win, 404;Vt. 235;15 v. 65 Ill.Keightlinger Egan, v. Reed,Munn
431;4 v.Allen 124 57;Mass.Plumley Birge, Ross,v.Marble

;124 Lincoln,Mass. 49 v.Denison 131 Mass. 236.
theBut that these views are notplaintiff argues inapplicable

this action because of the of the statutepeculiar provisions under
iswhich it L., 115,That e.statute s.brought. (G. 11) thatprovides“ owner ofor aevery shall forfeitkeeper todog in-every person” double,itjured Thisby makes thedamages. owner of keeper

liable for done the not fordamages such asby aredog, brought
a his own acts of orupon commissionparty omission,by although
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If a manthedoesthat injury.is the instrumentalitythe dog
toina.nd a attemptingto his burglar,a premises,guardkeeps dog

it, webittenis byrob thethat he premises,the so maydogsubdue
thean action keeperwould have againstthenotdo suppose burglar

thethe Ifstatute, he was by dog.injuredthis althoughunder
be-near histo doga not goshould warnof a persondogkeeper

bite, benotand that he wouldtovicious and liablehe wascause
did, the intention-he andif partyfor the consequencesresponsible

and was in.injuredsuch warning,or carelessly disregardedally
re-not hold thewould keeperthink the statuteweconsequence,

the bythe is partyso where brought uponAnd injurysponsible.
is, Didcasein eachother Theacts in questionown any way.his

orthefromand dog,result immediately proximatelythe injury
Andhimself?of theor omissionof commission partyactsfrom

theforthat is a question jury.
forlaw, of a liable iirjuryto make the owner dog‘commonAt

thatbite, he hasto show that knowledgeit isitsfrom necessary
this; andto dois often difficultto bite. Itis accustomedthe dog

rem-was toof the statutefor the undoubtedlyreasonone passage
neces-it is nottheBut to difficultythis difficulty. remedyedy

for suchof thethe owner or dog responsibleto make keepersary
theacts as are occasioned injuredits by party.of

beand should strictlythe statute isfurther said that penal,It is
whereto casesof this statuteTo limit the applicationconstrued.

on thewithout fault partto acauses an anya injury persondog
it; but toof applybe a strict constructionwouldof such person,

theinducesthe his own acts directlyto case whereit a person by
construction, and wouldhim, would be a liberalto injure verydog

another, and,offor the actsthe of onein personresult punishment
fault.the inworse, the fine towould partyis give imposedwhat

ofClark, the exerciseof law whichJ. The requiresprinciple
theothers, alsotocare to avoid- requiresdoing injuryreasonable

to avoid negligenceof reasonable care thebeing injured byexercise
rule one cannotothers, and as a recover compensationof general

another, whichthe mere ofoccasionedfor an negligenceinjury by
theIfof reasonable care.have avoided the exercisehe bymight

ofbut his own wantto him forwould not have happenedinjury
theofcare, to thehe cannot legally charge negligenceordinary

thisAndthe of his own carelessness.other consequencesparty
byto cases of injuryof negligence appliesdoctrine contributory

346; Torts, 261; '& Red.Torts 1 Ad. s: Shear.Cool.animals.
s, 199.Neg.,

bythat the common-law rule has been changedis contendedIt
115, 10, 11, doctrine ofL., neg-ss. and that the contributorye.G.

under, statute. Thenot to cases thedoes arisingapplyligence
“ to: 10.of the statute are as follows Sec. Any personprovisions

abe occasioned dogor whose byproperty any damage maywhom
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owned or said benot shall entitled to recover ofkept by person,
owns,the who or or lias said in allperson keeps, dog possession,

occasioned,which sobe in cases where thedamages may except
same have been occasioned to the suchparty suffering damage
while in the of acommission or otherengaged tort.”trespass
“Sec. 11. orowner of a shall forfeit toEvery keeper dog every

it double the amount of the sustainedperson injured by damage
him, to be recovered in an action of debt.” The action isby

11,under issection and it claimed thisthat under statutebrought
the of the owner or of a is not theliability affectedkeeper dog by

of the It is said that the statute isnegligence person injured.
and should be construed and itsthat termspenal strictly, impose

an absolute liability.
The statute is neither nor remedial. It is sodistinctively penal

that it isfar not unconstitutionalpenal reason ofby authorizing
Gerrish,the of double v. N. H. 513.recovery Craig 58damages.

itBut not within theis statute the time within whichlimiting
suits founded on statutes must be v.penal brought. Whitaker
Warren, 60 N. H. 20. It is so asfar it thepenal imposes payment

forfeiture,of double as a and remedial so far as itdamages pro­
vides for the of as theforrecovery damages compensation injury

called,done. But iswhatever name it whether or remé­by penal
dial, the statute is remedial. It afurnishessubstantially statutory

for the common-law of ofremedy enforcing right damagesrecovery
sustained,thefor actual and a under the statute isinjury recovery

a bar to action for the ofsubsequent Theany damages.recovery
muststatute receive a reasonable whatever na­itsinterpretation

ture. The rule statutes to be construedrequiring penal strictly,
means that are not beto extended so asonly they by implication

orto embrace cases acts not and within thefairly reasonably pro­
statute;hibition or of the and in of con­cases doubtfulpenalty

struction, that should be which restricts theinterpretation adopted
and enforcement of the forfeiture.operation Where there is such

an toas leave reasonable doubt of the theambiguity meaning, pen­
is not to be inflicted. the ofalty Disregarding general principle

the of section 11 ancontributory negligence, language imports
absolute This a broaderliability. interpretation gives application

the statute than isto contended for. It is said that 10sections
11 to beand are construed and that the in sec­together, exception

tion 10 of the of a to recoverright forparty damages injuries
received while in the commission of a or otherengaged trespass

also;tort is to be as to section 11 and isitregarded applicable
that the ofmention this isargued express to be construedexception

as other to the absoluteexcluding any exception liability implied
in the theof statute.language

Roberts,In v. 110, 113, said,Orne N.51 H. it is in considering
statute,this itthat in the idea that muchapparently originated

was done for which thedamage noby dogs, hadinjured person
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theof ownerthereason of difficulty chargingremedy, by practical
of and there-of the mischievouscharacter thewith dog,knowledge
orbest to make the ownerit keeper absolutelyfore was thought

his to factthe without thefor causedliable by dog, regardinjuries
theof the vicious character of animalhe hadwhether knowledge

correct, thethis to be that the ofview purposeor not. Assuming
the the owner’s knowl-is to ofobviate difficulty showingstatute

in dam-of the an action forthe vicious dog,of propensitiesedge
it tolimitsreasonable theinterpretation accomplishmentaages,

of the statute is to be construedtheof that andobject, language
law,rule of that a cannotto the established partywith reference

thefrom his own Infor resulting negligence.recover injuries
statute, entitledthe is toof a general purpose greatinterpretation

; theof and ifin the wordsascertaining meaning particularweight
with thewords is inconsistentofliteral particular generalmeaning

used, isif understood incon-literally,or theif langnagepurpose,
ofsettled of lawwith well general application,sistent a principle

to whether the is the senseis doubt literal sensethere reasongrave
intended the legislature.by

of the the owner of a abso-statuteA construction making dog
the conduct of theofliable for injuries, regardless partylutely

forsome hold the owner injuriesin cases responsibleinjured, might
the of thereckless carelessness injured.occasioned partysolely by

to while inten-liable amake the owner injuredIt would person
a for thehimself and irritating dogby worryingtionally exposing

his and a constructionof Suchtemper disposition.testingpurpose
the rule ofWe thinkbe unreasonable. interpretationwould

this, to that to the statuteto statute is analogous appliedapplicable
for from defectiveliable high-towns damages happeningmaking

which, an andabsolute unqual-although literally imposingways,
the that theis construed with qualification partyified liability,
ifto his contributedis recover ownnot entitled negligenceinjured

theto injui-y.
thebe with reference tois toAs the statute interpreted general

therecover fora cannot damages negligencethatprinciple party
thecontributed to theif his own injury,of another negligence
thethe cannot recover ifthat injured partyexceptionexpressed

in commission a orwhile he is the ofis received trespassinjury
as con-tort, be the doctrine ofis not to excludingother regarded

isand effect theThe ofpurpose exceptiontributory negligence.
The thatand not to extend it. factthe ofto limit recovery,right

tortor A oris in the commissionof a trespass maythe injuredparty
fact that anot contribute to the The injuredinjury. personmay

the of aton the of owner theis premises doga dog trespassingby
in to thenot contributeof the respectthe injury may anytime

in the if he wasbe same mannerHe right-injuredinjury. might
The ofthe owner’s effecttheon premises permission.byfully

of theto limit the owneris by prohibitingthe exception liability
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is in thein all cases where thea injured engagedpartyrecovery
tort, theor of fact whether heof a acommission trespass regardless

or not. It im-withis merelycontributory negligencechargeable
of thatcondition thethe right recovery,upon injured party’sposes

not when the wasthat he was ait mast trespasser injuryappear
received, isdoctrine ofand the negligence applicablecontributory

law.under the statute as at commonto eases
(Jase discharged.

Smith, J., the others concurred.did not sit:

Osgood a.v. Thorne &

conveyanceThe fact that a was madefor the of cer-purpose preferring
of the not of itself make suchgrantor,tain creditors does conveyance
to his otherfraudulent as creditors.
the of aAn to to determineobjection competency magistrate appointed

an debtor to take thewhether execution shall be admitted debt-poor
oath,or’s should be addressed to the who makes thejudge appoint

ment.

Plea,Debt on a bond to take debtor’s oath. thethe poor gen-
issue, Thorne,eral with a brief statement that the tookprincipal,

the oath witbin the the court.Facts foundyear. by
1, 1882, the recovered a ThorneJuly plaintiff judgment against

$800.for about of the and be-Directly upon learning judgment,
11,tween 5 and andThorne to cer-July July mortgaged conveyed

tain of bis creditors hisall attachable as for andproperty, security
them,in of his indebtedness to with tbe intent topayment prefer

23,those creditors. Thorne was arrested on an executionJuly
issued the above and the bond in suit.upon judgment, gave Upon

court,bis afterwards to of thismade a twoapplication justice mag-
istrates were to determine whether should he admit-'appointed he

Fitts,to take the oath. ofted One those Mr. actedmagistrates,
inas scrivener some of the above refei'red to.making conveyances

1883,28, a was bad before the andhearingMay magistrates,
Thorne was admitted to take the oath. When Fitts wrote one of
the he had that had recovered amortgages, knowledge Osgood

Thorne. The and wouldjudgment against mortgages conveyances
not have been made but for rendition of thetbe judgment.

FittsThe that was to act asplaintiff objected disqualified mag-
istrate, and that the decision of the was as mat-wrongmagistrates

law,ter of inasmuch as must have decided that thethey convey-
Thorne, hinder,of toances made and defraud histhough delay,

creditors, not fraudulent.were
nonsuit,The court ordered a and the plaintiff excepted.


