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comes within four rods of the plaintiff’s dwelling-house. The de-
fendants demurred to the bill.

C. R. Morrison and Wm. Little, for the plaintiff.

George W. Prescott, city solicitor, and A. C. Osgood, for the de-
fendants.

AvruxN, J. The statute authorizing cities and towns to take
land, when it cannot be obtained by purchase at a reasonable price,
for the establishment and enlargement of public cemeteries, provides
that no cemetery shall be laid out within twenty rods of any dwell-
ing-house without consent of the owner. G. L., ¢.49,5.°2. The cem-
etery may be established by the purchase of land for that purpose,
as well as by taking it by the exercise of the right of eminent do-
main. The mischief sought to be restrained by the limitation in
the statute to a distance of twenty rods from a dwelling-house af-
fects all public cemeteries alike, whether established by voluntary
or compulsory purchase of the land. It is the public right of pur-
chasing or taking land for a public purpose that is restrained by the
limitation in the statute, and not the exercise of the private right
of purchasing land for a private cemetery, or any other private pur-
pose. Carter v. Moulton, 58 N. H. 64.

Demurrer overruled.

BixemaM, J., did not sit: the others concurred.

NICHOLS § a., dp'ts, v. SHEPARD, ddm'.

Under the statute of distributions, there being none nearer of kin living,
the children of deceased brothers and sisters take equal shares per
capitc.

Prririoxn for leave to appeal from a decree of distribution by
the judge of probate. Factsfound by the court. Blanchard Nich-
ols died intestate, leaving as next of kin and heirs at law thirty-
one nephews and nieces, children of seven deceased brothers and
sisters, there being eight children of one brother, five of another,
four each of three sisters and another brother, and two of another
brother. The eight children are the plaintiffs, and reside in Massa-
chusetts. The defendant is the administrator of the intestate’s
estate, and resides in Amherst.

By the decree from which this appeal is sought, the probate
court ordered the personal estate in the bands of the administrator
to be distributed and paid, one seventh to the children of each
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deceased brother and sister of the intestate per stirpes. The peti-
tioners were prevented from taking an appeal through accident,
mistake, and misfortune, and not by their own neglect.

M. T. Allen (of Massachusetts) and Wiggin & ZFuller, for the
appellants. '

C. H. Burns, for the defendant.

1Y

SmrrH, J. The personal estate of a person dying intestate is
distributed,—

1. To the widow the share by law prescribed : the residue to the
children of the deceased and the legal representatives of such of
them as are dead.

1r. If there be no issue, to the father if he is living.

1L If there be no issue or father, in equal shares to the mother,
and to the brothers and sisters or their representatives.

1v. To the next of kin in equal.shares. G. L., ¢. 208, ss. 1, 6.
In this case the intestate left no widow, father, mother, brother,
sister, uncle, or aunt. His heirs at law and the next of kin are thirty-
one nephews and mnieces, children of different deceased brothers
and sisters. The words “next of kin ” in the statute are words of
purchase, denoting the persons who are to take the estate, and not
words of limitation. The heirs therefore do not take by repre-
sentation. Being all next of kin they take as such, and in equal
shares per eapita. Snow v. Snow, 111 Mass. 889, In Hill v. Nye,
17 Hun 457, it was held that the maternal grandmother and pater-
nal grandparents, being the next of kin, took the estate of the
intestate per capita. Knapp v. Windsor, 6 Cush. 156, is a similar
case. The next of kin were the paternal grandmother and the
maternal grandparents of the intestate. It was held that each
was entitled to a distributive share (one third) in the estate. Shaw,
C. J., said,—*It is a plain rule of law, that those who take property
as a class of persons described, where there is nothing to distin-
guish their respective rights, take in equal shares * * *, The
rule of representation applies only from necessity, or where there
are lineal heirs in different degrees, as children and the children
of a deceased child, or brothers and sisters and the children of a
deceased brother or sister.” In Jackson v. Thurman, 6 Johns.
322, the question was, whether B and C, children of the intes-
tate’s deceased sister, and D, son of the intestate’s deceased brother,
took per stirpes or per capita. It was decided that they took per
stirpes, because the statute made them inherit such share as their
parents respectively would have inherited, if living: but the court
said this was carrying the doctrine of inheritance per stirpes fur-
ther than it was carried in the case of lineal descent, and further
than it was carried in the novel of Justinian (118), from which the
New York statute was copied. '

The rule is nmowhere better stated than by Chancellor Kent
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(2 Kent Com. 425): ‘It is the doctrine under the statute of distri-
butions, that the claimants take per stirpes only when they stand
in unequal degrees, or claim by representation, and then the doc-
trine of representation is nccessary. But when all stand in equal
degree, as three brothers, three grand-children, three nephews, ete.,
they take per capita, or each an equal share: because in this case,
representation, or taking per stirpes, is not necessary to prevent
the exclusion of those in a remoter degree: and it would be con-
trary to the spirit and policy of the statute, which aimed at a just
and equal distribution.” See, also, Page v. Parker, 61 N. H. 65, and
authorities cited; 2 Wms. Ex’rs (6th ed.) 1513 ; 3 Redf. Wills 425.
It having been found that the plaintiffs were prevented from ap-
pealing within sixty days through accident, mistake, and misfor-
tune, the petition for leave to appeal is allowed. The decree of
the probate court is reversed, and a decree of distribution ordered,
that the sum to be distributed be divided into thirty-one equal
shares, and one share be paid to each of the eight plaintiffs.

Decree accordingly.

ArrLexX, J.,did not sit: the others concurred.

O'NuIL v. DUNN and Trustee, BARRY, Claimant.

An acceptance of an assignment of wages of an employé of a corpora-
tion, made in writing by one who is not an officer of the corporations
but a confidential clerk in their office, apparently having authority to
do the act, is not void. ‘

Facts found by a referee. November 27, 1888, Dunn was at work
for the Nashua Lock Company, the trustee, and on that day made
an assignment of his wages.to Barry. Barry took the assignment
to the counting-room of the company, and, finding one R. P. Mose-
ley there, asked him if he was the party to accept assignments of
wages made by persons in the employment of the company. Mose-
ley informed Barry that he was, and wrote across the back of
the assignment the following words: ¢“Accepted Nov. 27, 1888,
Nashua Lock Company by R. P. Moseley.” Barry took the as-
signment with this endorsement, and filed it with the city clerk
of Nashua, where the parties reside. The lock company is a cor-
poration having a treasurer in Nashua, whose acceptance of such
an assignment would be good against all parties.

Moseley was not an officer of the corporation, but a clerk hold-
ing confidential relations to the company to such an extent that he
was admitted to full knowledge of all business affairs, fixing the




