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directors, holding confidential relations to the company, and repre-
senting it at its place of business, and holding himself out as au-
thorized to accept assignments of wages of persons in the employ
of the company. In accepting the assignment, he assumed to act
for the company. The act was within the apparent scope of his
duties, and the claimant was justified in velying upon his statement
that he was authorized to act for the company. Under these cir-
cuinstances the acceptance was not absolutely void. At most it
was merely voidable, and, until revoked by the company, it was
sufficient as to third parties. Whether it could be revoked there
is no oceasion to consider, as it was treated by the company as a
valid acceptance. The ratification by the company was before any
objection had been made or question raised as to the validity of
the acceptance, and prior to the plaintiff’s attachment, and it was
equivalent to a prior authority to the agent. Haydock v. Duncan,
40 N. H. 45.
FBzeeptions overruled.

BineuAM, J., did not sit: the others concurred.

FuLLer ». DANTELS.

Injunction granted to restrain a mill-owner from opening his gates and
allowing water to run to waste, when the plaintiff, an owner on the
other side of the stream, taking his water from the same dam, had a
right to all the water not needed for use by the defendant.

Brun v EqQuiry, for an injunction to restrain the diversion of
water from the plaintiff’s mill, for an assessment of damages for
such diversion, and to define the respective water rights of the
plaintiff and the defendant. Facts found by the court.

April 2, 1849, the Souhegan Manufacturing Company owned a
dam and water-power on the Souhegan river in Milford village,
and land and mills on both sides of the river, and on that day con-
veyed to Daniel Putnam and Leorard Chase all the land, build-
ings, &e., of said company lying on the westerly side of the river,
and between the river and highway, together with the right to
rebuild and repair the company’s dam, in case the same should be
abandoned or suffered to fall into decay by the company ; also the
right to maintain gates ¢ whereby water may be admitted into the
flume belonging to the premises hereby released, as it is now admit-
ted from sald company’s pond, whenever there is a surplus of water
running to waste not needed for said company’s use, and to admit
and draw into said flume through such gates any such surplus of
water whenever the same may be done without detriment or incon-
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venience to said company, and without interrupting or preventing
said company, their successors and assigns, in prosecuting any pur-
pose connected with said dam or pond or their water-power derived
therefrom, or their works operated thereby,” excepting and reserv-
ing to the company their dam, and so much of the west bank of
the river as supports the west wing thereof, with the right to enter
for repairs ; also excepting and reserving the water-power at said
dam and pond formed thereby, and the control and management
of the water therein and flowing thereinto, and also the right to
enter for the purpose of closing the gates admitting water from the
pond into the flume whenever the flume or penstock shall be so
out of repair as to suffer the water to run to waste. !

The plaintiff now has title by deed to all which Putnam and
Chase took by this deed, and the defendant now has all the land
and rights on both sides of the river which remained in the com-
pany after its execution. .

At the time of the above conveyance to Putnam and Chase, the
Souhegan Manufacturing Company owned a cotton-mill of the
capacity of about 5,000 spindles, situated on the east side of the
river, and operated by its dam and water-power. It continued to
operate this mill until it was destroyed by fire in 1872. The mill
was never rebuilt. There was no controversy about the use of the -
water until about July 8, 1884, when the pond was drawn down to
such an extent that the plaintiff was unable to obtain sufficient
power for operating the machinery in her mills. The plaintiff’s
agent called on the defendant, and complained that he was allow-
ing the water to run to waste, and requested him to close his gates
and flume. The defendant claimed that he had the right to keep
his gates open, and to draw all the water from the pond if he chose,
and refused to close his gates or allow them to be closed, giving as
a reason that it was necessary for the preservation of his flume and
water-wheel that they should be kept wet. As a matter of fact
the water was not needed by the defendant for the preservation of
his property, nor for any manufacturing or useful purpose.

Subject to exception, the plaintiff introduced evidence of the
manner in which the water had been used by Putnam and Chase,
and by Andrew Fuller, the plaintiff’s devisor, when the Souhegan
Manufacturing Company was operating its cotton-mill.

If the plaintiff is entitled to recover damages of the defendant
in this proceeding for the diversion of water, from July 6 to Au-
gust 16, 1884, such damages are assessed at $150.

Robert M. Wallace, for the plamtlff

A. F. Stevens and Thos. H. Dodge (of Massachusetts), for the
defendant.

Broperrt, J. The provisions of the conveyance from the Sou-
hegan Manufacturing Company to Putnam and Chase expressly
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gave to the latter the right to draw from the grantor’s pond,
through the flume belonging to the premises conveyed, all the
water not needed for the grantor’s use; that is, Putnam and Chase
took by the conveyance the ‘right to draw and to use so much of
the water in the pond as was not required by the company in op-
erating their mill as it was then operated. The plaintiff has suc-
ceeded to the rights of Putnam and Chase, and the defendant to
those remaining in the company. The plaintiff is therefore enti-
tled to the surplus water not needed for the defendant’s use. Ne-
cessity being the test of the defendant’s right, it is not for him to
complain that the plaintiff’s surplus was increased by the burning
of the company’s mill in 1872. Whenever he requires such in-
crease for any useful purpose he may take it, upon the familiar
principle that where a right exists to use a certain quantity of
water, a change in the mode or object of the use without increas-
ing the quantity is no violation of the right; but until then he
plainly has no right to raise his gates and cause the water for
which he has no use to run to waste. Having done so, and to the
plaintiff’s injury, he is liable to respond to her in damages in this
procecding. The assessment made at the trial term is aceordingly
affirmed.

The evidence excepted to was admissible. The acts and con-
duct of the parties thus shown did not alter or vary the terms of
the conveyance in any respect. Their only effect was to define
and limit the water rights of each as they understood them to
exist under the conveyance. This they might properly do, and
certainly there can be no more weighty evidence in the interpre-
tation of that conveyance, so far as it relates to water rights, than
the practical construetion given to it by the parties themselves, as
evidenced by the manner of their use of such rights.

The temporary injunction heretofore granted is made perpetual.
If, however, in point of fact the storage capacity of the pond or the
water-supply of the river has been increased by the defendant or
his grantor since the conveyance to Putnam and Chase, to the
extent of that increase the injunction will be modified upon appli-
cation. Whittier v. Cocheco Mg Co., 9 N. H., 454,

Decree for the plaintiff.
CLARK, J., did not sit: the others concurred.

CLARK & a. v. LABRECILE.

A constructive receipt and acceptance of goods to meet the requirement
of the statute of frauds can only be proved by clear and unequivocal
acts on the part of the buyer.




