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lien for the price, for he thereby prevents the purchaser from ac-
cepting and receiving them as his own within the meaning of the
statute. Baldey v. Parker, 2 B. & C. 87, 44 ; Benj. Sales (3d Am.

ed.) s. 187; Sto. Sales, s. 276 Browne St. Fr. (4th ed.) s. 817,

And, consequently, if there is nothing indicating a surrender of
the seller’s lien, any acts of control by the buyer will not be an
acceptance (‘Shepherd v. Pressey, supra 56, and cases cited), for
although there may be cases in which the goods remain in the-
possession of the vendor, and yet may have been received and
accepted by the vendee, in such cases the vendor holds possession,
not by virtue of his lien as vendor, but under some new contract
by which the relations of the parties are changed. Cusack v. Bob-
inson, 1 B. & S. 299, 308; Castle v. Sworder, 6 H. & N. 828;
Dodsley v. Varley, 12 Ad. & E. 632; Safford v. MeDonough, 120
Mass. 290, 291. But the acts of the parties must be, in such a
case, wholly unequivocal ; and if the vendor retain possession of
the subject-matter of the sale, it must be under circumstances
which expressly show that he holds as agent or bailee of the other
party, and has abandoned all claim to the property of every kind.
Sto. Sales, s. 278.

No such acts or circumstances appear in this case. In fact, there
is nothing found on which it can be held as matter of law that the
plaintiffs acted as the defendant’s agents or bailees in the storage
and retention of the goods, or from which an acceptance can be
implied against him.

Judgment for the defendamt.
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ALLEN, J., did not sit: the others concurred.
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In an action against a sheriff for neglecting to arrest upon execution a
surrendering debtor, evidence of the latter’s intention to take the poor
debtor’s oath may properly be excluded.

A judgment is evidence against third persons of the fact of its rendition,
but not of the facts which were in issue between the parties to if.

CASE, against the defendant, a deputy sheriff, for neglecting to
arrest on an execution in favor of the plaintiff one T. upon his
surrender at the jail.

The plaintiff recovered judgment against T. in an action of
trover. The judgment record admitted in evidence showed that
the property converted by T. consisted to a considerable extent of
promissory notes. The defendant claimed that the plaintiff suffered




F

June, 1885.] HARRINGTON ». WADSWORTH. 401

no damage by the failure to arrest T., and introduced evidence
tending to show that T. had no property, and that the converted
notes were of no value. The court permitted the plaintiff’s coun-
sel to comment in his argument to the jury upon the judgment as
tending to prove property in the hands of T. at the date of the
conversion, and as fixing the value of the notes at that time; and
the defendant excepted.

As bearing upon the question of damages, the defendant offered
to show that T. proposed, in case he was arvested, to apply to take
the poor debtor’s oath, and that his counsel prepared an applica-
tion for that purpose. The evidence was excluded, and the defend-
ant excepted.

C. H. Burns and Briggs 4 Huse, for the plaintiff.
Copeland & Jones and Burnham & Brown, for the defendant.

CARPENTER, J. If T. was possessed of no attachable property,
and had been guilty of no fraud. he was entitled to take the poor
debtor’s oath (G L., e. 241, ¢s. 8, 6, T), and the damages caused
to the plaintiff by the defendant’s neglect of duty were merely
nominal. It is difficult to see what bearing T.’s intention to apply,
or even his actual application, to take the oath could have upon
the question whether he was entitled to take it; but if the evidence
might properly have been received, it was so remote that no excep-
tion lies to its exclusion. State v. Railroad, 58 N. H. 410.

The plaintiff’s loss by reason of the defendant’s failure to per-
form his duty could not exceed the amount of her judgment against
T., of which the record is the only competent evidence. The
defendant being neither a party nor privy to the judgment, it is
evidence against him of the fact of its rendition and of the amount
for which 1t was rendered (1 Gr. Ev., s. 527), but not of the facts
which were in issue between the parties to it. Between these
partics if is no more evidence of the conversion or possession of
property by T., or of the value of any property by him converted,
than would be a like judgment against him to which both the
plaintiff and the defendant were strangers. Permitting the plaintiff’s
counsel to comment to the jury upon the judgment as tending to
show property in the hands of T\, and as fixing the value of the
notes, was equivalent to a ruling that the judgment was competent
evidence of those facts, and was erroneous.

LEzceptions sustained.

AriEx, J., did not sit: the others concurred.
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