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Ray.Cunningham) v.(ex rel.State

the to commit to thepeaceA statute which a of indus-justiceauthorizes
ayears,a minor of seventeen upontrial school under the com-age

a to jurisdictioncrime with which the of thecharging respectplaint
withthe accused to sure-recognizeextends toonlyjustice requiring

is in with art. ofcourt,ties for his at conflict 15 the billappearance
of rights.

Corpus. is the of JohnThe relator fatherHabeas Cunning-
ham, sixteen of Eddieand .thirteenaged years, Cunningham, aged

a for before awho were complaintupon burglaryarraignedyears,
10, 1884, and notof the AfterJune pleaded guilty.peacejustice

examination, in thethe ordered them to suman justice recognize
each, sureties, theirone hundred dollars with for atof appearance

court; thereafter,butterm of thisthe October immediately upon
counsel, Laws, 287,of under c. s.the the state’s Gen.application

14, friends,saidwithout the of minors or their theand consent'
bail,the to refused to takerevoked order andrecognize,justice

to school two andsentenced John industrial for Eddiethe years
commitment,forand mittimus theirfor three issued a whichyears,

June 12.was executed
school,term,this as of the industrialAt superintendentRay,

the court of habeasthem before on a writproducedhaving corpus
had, andthe relator’s a was wereissued theyupon petition, hearing

the had no toon that the justice jurisdictiondischarged ground
aforesaid, thethe sentence and defendant excepted.impose

relator.for theVermont),Baskins Stoddard (off

Dole, forLane the respondent.tf

under of seventeenSmith, minor the years,J. “When any age
otherwisewith offence by imprisonmentany punishablecharged

or shallandlife, shall sentenced accordingly,than for be convicted
court,thehis at supremeto forbe ordered recognize appearance

minor, friends,his orof suchthe court or justice, applicationupon
counsel, order, such imprisonmentthat instead ofstate’sthe may

andbethe minor sent and employedor said may keptrecognizance
term, onenot less thanfor suchat the reform schoolinstructed

as saidofthe years,nor twenty-oneextending agebeyondyear
benefit,true and providedfor his interestcourt shall mostjudge

school,saidthe oftoshall conduct himself regulationshe according
hisfor com-of such shall be sufficient authorityand a ordercopy

287,L., c. s 14. Bysuch school.” G.mitment and atdetention
to thewas1881, the institution37, changedthe name ofc. Laws

statute, the rela-thisthe ofschool. authorityindustrial Under
thethe other ofsons, of thirteen andtheminor one of agetor’s
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forschool thebeen sent to the industrialhaveof sixteen years,age
been con­neither havingthree and two respectively,terms of years
abeforeoffence. were justicecrime or broughtvicted of Theyany
commit­them with havingathe complaint chargingof uponpeace

character, andcrime of theathe crime of gravestted burglary,
a term offorin the state longprisonby imprisonmentpunishable

had notwhich the jurisdic­was oneThe crime magistrateyears.
to holddetermine, to if causeto but.only just appearedtion inquire

heardcourt. wereat the Theyaccused to answer supremethe
and werethat set out in thethan complaint,no other chargeupon

order wasother. Andefendin to anynot law againstrequired
before theto for theirthemmade recognize appearancerequiring

At thisthe had stagecourt. farSo justice jurisdiction.supreme
moved for an ordercounsel for the statetheof the proceedings,

school, and theto the industrial justice,the be sentthat accused
to theaccused tothe offer of the agreeablyrecognizedeclining

them tohim, issued an orderorder then made committingjust by
commitment wasmentioned. Thefor the terms abovethe school

at theof their supremenot for the securing appearancepurpose
court, be sent to thefor whichfor the shortest term they might

theterm ofmuch the next supremeschool would extend beyond
com­forcourt. If were committed as a havingpunishmentthey

been tried or con­of have nevermitted the crime theyburglary,
Article ofof their 15of that crime thevicted peers.by judgment
arrested, im­bethe that “no shallbill of subjectprovidesrights

immunities, oror of hisdeprived property,prisoned, despoiled
exiled,law, orof the of the deprivedoutprivileges, put protection

his orlife, estate, the ofof his or but by judgment peersliberty,
is a transla­in our constitutionthe law of the land.” This clause

Charta, Its hastion from dates from 1215. meaningandMagna
“ ofdetermined, thebecome fixed and well and asserts right every

Mayoarrests not warranted law.”citizen to be secure from all by
Wilson, 53, of trialv. N. H. It the right by jury1 57. guarantees

this state atcommon law inin all cases the existed atwhere right
with hav­That athe of the chargedconstitution.adoption person
trial,to hasis entitled acommitted the crime of juryburglarying

tohadnever As thebeen jurisdictionquestioned. justice only
convict, trial. Provi­the have had noand not to accusedinquire

been,is, hasthe of the constitutionsion and ever since adoption
aindictablefor a trial of crime bymade statuteby by jury every

from theis takenoffencewhere anand of appealgrand everyjury,
cannot beof a or court. Final judgmentjudgment justice police

trivial,offence, howeverenforced for the ofcommission any police
his Ifa of peers.until the has been convicted by juryappellant

some otherschool forthe relator’s sons were sent to the industrial
con­beenoffence, which have nevercrime or it was one of they

victed, whichin of art. 15 the bill of pro­and violation of rights,
crime orforvides that “No shall be held to answer anysubject
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until the same is andoffence and for-fully plainly, substantially
him,described to or be to oraccuse furnish evi-mally, compelled

dence himself. And shall have a toagainst subjectevery right
himself,all that be favorable to to meet the wit-produce proofs may

face,himnesses face to and to be heard in his defenceagainst fully
himself and counsel.”by

But the commitment and of the relator’s sons isdetention justi-
fied the the that the industrial schoolrespondent upon groundby

sentence,that the orderis not a of commitment was not aprison,
is,and that their detention is not a The contentionpunishment.

state,that the industrial school is a of the school of thepart system
and that the state as detain in the school suchparens patriae may

need its itscholars as If is a to be ad-may discipline. privilege
“school,mitted a member of the it is a limited to offend-privilege

the laws.” At no time iners since its institution 1855against
have its doors been to the admission of other class ofopen any

Itsscholars. have not been offered to minoradvantages every
enter,under the of seventeen who desire to orage years might

or seek to himwhose there.parents guardian might place
school,The relator’s sons were sent to the either because they

offence,committed some crime or thehad or because justice judged”“it to be for their interest and benefit to be there. Forplaced
committed,these causeswhichever of were the commitmentthey

remarked,As never beenwas have convictedalreadyillegal. they
the crime of and orof have not been tried hadburglary; they

to defend other If the orderany opportunity against any. charge.
their wasfor commitment made because the it to bejustice judged .

“ benefit,” is,for their interest and the answer that he had no author-
statute to'commit them for that Whenever a court orcause.ity by

school,a send a minor to the he fix thejustice may may duringterm
schoolwhich he be the at not less than one norkept yearmay at.

the of as the court orextending beyond age twenty-one years, jus-
most histice “shall for true interest and benefit.” Thejudge

limit of his or confinement in the school is determined thestay by
“consideration of what shall be most for his true interest and

benefit;” but the statute does not confer the court orupon justice
to send a minor to the school for the reason thatthe power solely

the court or be of that it be for theopinionjustice may may
of the minor to be sent there.interest or benefit

of ofThe name the school—“ House reformation fororiginal ” 1855,female offenders the laws e.and (Lawsjuvenile against
the character of the institution. The act1660) provid-—indicated

under the of or female ofed that boy age eighteen years, anyany
“ offence known to the of this stateconvicted of lawsanyany age,

beother than such asand pun-by imprisonment maypunishable
life,” be sentenced to the houseforished mightby imprisonment

Ib., s. 4. At no in its could areformation.of period history per-
institution, unless, within theinmate of theson become an being
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orhe or she been convicted of a crimehad offence.age,prescribed
inserted inis the unconstitutionalThe exception provisiononly

L.,14, 287,Sts., 269, c.of c. G. s.the revision 1867 s. 14),(Gen.
a to send to school a minor less thanthe seven-authorizing justice

forteen of whom he shall have ordered to hisageyears recognize
the thatat the court. cannot factWeappearance supreme ignore

in the estimation the school has been as aregardedpublic always
institution, the orand detention of its inmates scholarspenalquasi

as and constrained. of the institu-Theinvoluntary great purpose
was, thetion of offenders from hardened crimi-separation youthful

nals of mature in the of their reformation andyears, hope ultimate
of their useful citizens. But the fact cannot be over-becoming
looked, that' the detention of the toinmates is some extentregarded
in the ofnature a with more or less of attach-punishment, disgrace
ed on that account. If thethe order a minor to schoolcommitting

sentence,is not a butsentence the substitute for a as claimed by
the what is a butsubstitute for a sentence a sentencerespondent,
in and of itself ?

remark,It is of that the has notworthy legislature undertaken
to authorize the commitment minorof a to the industrial school

the mere of theupon presentment grand jury.
case, relator,In sons,this the the natural of his hasguardian

been care, nurture, education,of theirdeprived and custody, against
consent,his and without trial or to which he was aany hearing

the and that theparty, upon foundground, only ground, justice
there was cause to them to at thejust courtrequire appear supreme
to answer further. If he is not a suitable to have the careperson
and children, found,education of his that fact has not been nor
does it that their educationappear has been But howneglected.
far he is entitled to be heard that do notwe decide.upon question
We have alluded to the matter as whatonly showing consequences

flow from the unlawful commitment ofmay a minor to this school.
lawful,Where the commitment is the loss the of theby parent

of his child follows as one of thecustody incidents for which there
is no instances,and in hisremedy, because of unfit-perhaps many
ness, there to be none.ought

It is consideration,further of sons,the relator’s ifdeserving that
indicted for the crime of which were before thethey charged jus-
tice, convict,cannot plead remain atalthough they mayautrefois
the school the full term for which were sentenced: and ifthey
their detention at the school is a are liable to bepunishment, they

offence,twice for the samepunished in violation of the fundamen-
“maxim,tal nemo debet bis &c. Broom Max. 348.puniri,” Leg.

In to this conclusion wecoming have not overlooked the deci­
sions in other states. Milwaukee Industrial School v. Supervisors

County,Milwaukee .,40 702;Wis. 328—S.­ C­ 22 Am. R. McLean
378;v. 104County Ill. Ferrier,PetitionHumphreys, 103 Ill.of

C., 10;367­—­S. 42 Am. R. Roth and v. HouseBoyle Refuge,of
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Crouse,329; 4 Whart. 9. In31 Md. Ex these(Penn.)parte
abandoned, orthe of childrencases detention dependent, depraved

schools,of or in industrial or reform isin houses upheldrefuge,
the that the of and courtscountyupon ground power magistrates

“children,commit, detain,and to such is ofto of such institutions
the courtsame of the exercised ofthe character jurisdiction by

infants,ofover the and founda­havingchancery persons property
crown, fromtion in the of the its powerflowing generalprerogative

otheras to those who have no law­and duty parens protectpatrice
Jur., J., in Petitionful s. 1333”Eq.protector Story (Sheldon, of—2

Perrier, or, Crouse,stated in Mx notas “Maysupra); parte supra,
education,to the task of orthe natural whenparents, unequal

it,of the or commonbeunworthy superseded by parens patriae,
the reasonsof the As to the soundness ofcommunity?”guardian

to one of them isin these we have Nocases say.given nothing
thefor of a minor with com­an the commitmentauthority charged

institution, kind amission of a such an without some ofcrime to
trial and conviction.

C., 645,Turner, 280, wasThe 55 Ill. S. 8 R. an-­v. Am.People
habeas for the dis­for a writ ofthe fatherapplication by corpus

ofa of his minor son. statute Illinoisfrom reform school Acharge
to school betweenthe a reform of childrenauthorized commitment

who are or destitute ofsix and sixteen of “vagrants,ageyears
idleness,care, in oror are up mendicancy,proper parental growing

vice, reformed, until the ofto or twenty-oneremain until age
son, undercommitted to the school thisThe relator’syears.”

statute, tothe not havewas commitment helddischarged, being
offence, uncon­for and the statute was declaredbeen criminalany

to be withoutstitutional. confinementwas heldHis imprisonment
said,J,Thornton, a restraintdue of law. uponprocess —“Such* * * If a fathernatural andisliberty tyranny oppression.

ofhis one the theconfined or child for majestyyear,imprisoned
act, motherthe and tenderlaw would frown unnatural everyupon

monstrous in­kind rise in arms suchand father would againstup
state, ofpatriae,as theCan the excede powerparenshumanity.

in ?”crimethe natural punishingparent, except
450, heldMass. it was thatIn Commonwealthv. 127Horregan,

offenders, far asto so they pur-certain statutes juvenilerelating
of offencesto inferior tribunals jurisdiction bygive punishableport

are unconstitutional.infamous punishment,
a minorthe whereA statute of authorizedOhio grand jury,

crime, andwith thesixteen isunder the of years, chargedage
to theevidence sufficientto be putsupported bychai’ge appears

indictment, returntrial, of an to toinsteadaccused findingupon
committed tothat is a suitable to bethe court the accused person

to hiscourt orderof and directed thethe house thereuponrefuge,
con­trial The statute was declaredwithout by jury..commitment

C.,State, 2The 19v. Ohio St. 184­—­S.Prescottstitutional.
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“is the that the case isThe decision groundAm. R. 888. uponput
to thecriminal nor aneither a proceeding accordingprosecution,

law, in which the to a trial isof the commoncourse right by jury
theis and commit-The purely statutory;proceedingguaranteed.

ament, is not as forin cases like the present, designed punishment
crime, minors, for the causesof the andbut to descriptionplace

statute, of thein the under the guardianship publicspecified
named, until arefor care andauthorities discipline, theyproper

reformed, institution toat the of Theor arrive age majority.
school,is a not a nor is the char-are committedwhich prison,they

that it is also aof their detention affected the fact placeacter by
sent, be con-convicts be who would otherwisewhere juvenile may

in the common or thedemned to confinement jail penitentiary.”
for the child’sThe further that in case the causestatute provided,

into in habeasdetention shall be ainquired proceeding corpus,by
return to that he was committed toit shall be a sufficient the writ

school,of the directors of the and that thethe guardianship period
for his had not arrived. It is intimated in thedischarge opinion

it is thisof the court that whether canquestionable provision ope-
court,the the constitutionrate to restrict of the investedpower by

in into thewith habeas fromjurisdiction inquiringcorpus, fully
of the of a restrained of hiscause detention person liberty.

due for the learned court who thisWith pronouncedrespect
we are not convinced of the of its orsoundnessopinion, reasoning

conclusion. The which the accused wasproceedings by adjudged
suitable to be committed to the house of were con-a person refuge

secret, consent,in without or or that of hisducted his knowledge
beor with no to coun-representedparent guardian, opportunity by

sel, to be confronted with and cross-examine the witnesses for the
in his ownor to witnesses behalf. The lib-produceprosecution,

of the minor the term of his which beerty during minority, might
to thefor a of was made deliber-years, depend uponperiod many

of secret tribunal. rendered such anations a A judgment upon
is as little to command the ofex calculatedhearing respectparle

starthe as the of the ancient court ofproceedingscommunity
cited are likechamber. And so far as the other cases the Ohio

effect, them.case in we cannot followlegal
incalled trial in otherWhether what has been a jurisdictions

constitution,is a the of ourcases of this class trial within meaning
crime,whether, on than that of a of theand chargeany ground

of to becan authorize minors or committedagelegislature persons
itwithout if were claimed,to the industrial school a trial by jury,

arethe consent of or other questionsand without parent guardian,
noon which we give opinion.

in of relief and must bePersons and need maypoor standing
the overseers of the and be sent to the alms-cared for poor, mayBy

cannot be ashouse for but their detention invol-regardedsupport,
in no sense of theirare withoutdeprived libertyuntary. They
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the of their or the law of the land.judgment peers against They
crime,are neither criminals nor with the commission ofcharged

and this of the constitution was not understood itsprovision by
framers theas of the to forrestricting power legislature provide
the relief of the childrenSo ofworthy poor. parents,profligate
or with vicious be taken from the ofsurroundings, may custody
their natural and committed to the of thoseguardians guardianship

moral, intellectual,who will care for their andproperly physical
Foote,welfare. Prime v. ante 52. But this is a exercisedpower

the state as in the welfare and interest of its cit-by parens patriae
Jur.,2izens. Stor. s. 1333.Eq.

The ofcómmon-law reasonable has an exten­principle necessity
398,sive v.constitutional 53 N. H..(Aldrichoperation Wright,

400,399, Colcord, 7, 8, Dickson,N.v. 59 H. v. 59Haley Hopkins
235, 703,N. H. v. 56 v. N.Vt. State 59Perry, Morgan,Johnson

322,H. and in cases authorizes the of anrestraint325), many
Jackson, 526, Merrill,insane v. 12 N. H. v.Davisperson (Colby

208, Bucklin, 589, 591,N. H. v. N.47 O'Connor 59 H. Keleher
143;Putnam, Richie,30,v. 60 N. HinchmanH. v. (Penn.)Bright.

Fletcher, 420,Fletcher v. 1 E. & E. Buswell on ss. 19-­Insanity,
is committed toeven when he an a defective24), asylum upon

Case, 9 Ad. & E. N. 651. But aShuttleworth's S.process. magis­
school,to industrialtrate’s to commit the for detention dur­power

under the of seventeeneverying minority, person age years
of anwith but not convicted offencecharged punishable by

“life,than for on the of the trueotherwiseimprisonment ground
accused,the does not come within con­interest and benefit” of any

thisidea of reasonable that has institutional necessity prevailed
state.. and benefit the as wellFor his interest magistrate might

him to the tobe authorized to send state as the industrialprison
school, institution.or other penalany

14, 287, Laws,s. c.of that so much of Gen. as au-We are opinion
of the to commit to the school athorizes a industrialjustice peace

under the of seventeen aminor years, upon chargingage complaint
the of a crime of which the hashim with commission justice juris-

to for thediction to him his atrequire recognizeonly appearance
court, motion of the state’s withouton the andsupreme attorney

consent,authorized to bind the minorthe consent of any person by
of the bill ofin of article 15is violation rights.

overruled.Exceptions

Blodgett, J., did not sit: the others concurred.


