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ried daughter. The new relations created by the marriage, being
inconsistent with the enforcement of parental rights, operate as an
emancipation from them. The plaintiff’s daughter, being above
the statutory age of consent, had the legal capacity to form the
relation of marriage, and although in strictness of law it should not
be formed without parental consent, it is nevertheless sustained on
grounds of public policy, and parental rights are made to yield to
it. Cooley Torts 287. The legality of the marriage is admitted
by the demurrer, and the plea is a sufficient answer to'the plain-
tiff’s action. Hervey v. Moseley, T Gray 479.

Demurrer overruled.

CARPENTER, J., did not sit: the others concurred.

WHITNEY & a. v. PARKER & a. .

In a petition for partition under the statute, the committee have no au-
thority, without the consent of the parties, to set off to one more than
his just share of the estate, and award that he pay a sum of money to
the others to male it equal.

ParrrioN for partition. The committee found the value of the
estate to be $5,985, gnd, in accordance with the petition, set off the
shares of the petitioners jointly. They also reported that the
share set off to the petitionee, Mary E. Parker, “is one hundred and
fifty dollars greater in value than her just share, but in our opinion
the said estate is so situated that it cannot be divided so as to give
to each owner his equal share without prejudice or inconvenience, -
and we award that the petitionee, Mary E. Parker, pay to the peti-
tioners * * jointly the sum of one hundred and fifty dollars, they
having that amount less than their just share, or give bond, with
sufficient sureties, to pay the same with interest within such time
as the court shall order. To this partition and award the petition-
ers refused to consent.” '

The petitioners moved that the estate be sold, and the net pro-
ceeds divided among the owners, according to their respective in- -
terests ; and the petitionees moved for judgment on the report.

It appearing upon examination that it-would not be for the in-
terest of all parties to have the estate sold and the proceeds divided,
the court ordered judgment on the report, to which the petitioners
excepted. '

Hiram Blake, for the petitioners.
Hersey 4 Abbott, for the petitionees.
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BinemaM, J. The committee in their report assigned to the
petitioners their shares jointly, and to the petitionee, without the
consent of the petitioners, her share, with one hundred and fifty
dollars more than the shares of the petitioners, awarding that she
pay them that sum to make the shares cqual, for the reason that
the estate could not be divided equally without prejudice or incon-
venience. In this the commitiee exceeded their authority. They
were procecding under Gen. Laws, ¢. 247, ss. 13, 25, in which they
were authorized to divide the estate by setting off to each petitioner
his just sharve; but if the estate is so situated that it cannot be
divided so as to give each owner his share therein without great
prejudice or inconvenience, they may, if the parties consent, assign
the same or a part of it to one of the owners, he paying to the oth-
ers such a sum of money as the committece may award to make the
shaves equal. .

The authority of the committee to partition the estate otherwise
than by giving each owner his just share therein being dependent
on the consent of the parties, and the petitioners having refused
theirs, this part of the report was a nullity. Barney v. Leeds, 54
N. H. 128, 145. , .

It appears in the report that the petitioners refused to consent
to the partition and award, and moved at the term that the estate
be sold and the proceeds divided among the owners, and that the
petitionee moved for judgment on the report.

The court, on examination, found that it would not be for the
interest of all partics to have the estate sold, and ordered judgment
on the report, subject to the exception of the petitioners. If the
court had found it for the interest of all parties to sell the estate,
the statute authorized it to order a sale, but the eourt, finding that
it would not be for their interest, properly declined to make the
order.

The action of the committee being unauthorized, their report
should be set aside.

Hzception sustained.

BroparrT, J., did not sit: the others concurred.

SULLIVAN.

BArTON 9. CROYDON.

The payee of a note is entitled in equity to the securities held by a
surety on the note.

Bizn 1§y Equiry, for an injunction to restrain the defendants
from proceeding at law in the collection of.a note given by the




