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Bingham, J. The committee in their to thereport assigned
their shares and theto withoutpetitioners petitionee, thejointly,

share,consent of the her onewith hundred andpetitioners, fifty
dollars more than the shares of the that shepetitioners, awarding

them that sum to make the shares for the reason thatpay equal,
the estate could not be divided without or incon-equally prejudice

Invenience. this the committee exceeded their authority. They
Laws, 13, 25,were c. 247,under Gen. ss. in whichproceeding they

were to divide the estateauthorized off to eachby setting petitioner
share;his ifbut the is soestate situated itjust that cannot be
sodivided as to each owner his share therein withoutgive great

inconvenience, consent,or if theprejudice they may, parties assign
owners,the or a it ofsame of to one the he to thepart oth-paying

ers asuch sum asof the committee toaward make themoney may
shares equal.

The theof committee to the estate otherwiseauthority partition
than owner hiseach share thereinjustby giving being dependent
on andthe consent of the theparties, petitioners refusedhaving
theirs, this of the a Leeds,was v.Barney 54part report nullity.

128,N. H. 145.
It in the that the refused toappears report petitioners consent

award,to the and and moved at the term thatpartition the estate
be sold theand divided the owners, and thatproceeds among the

moved on theforpetitionee judgment report.
court, examination,The on found itthat would not be for the

sold,interest of all to have the estate and orderedparties judgment
on tothe the of thereport, exception Ifsubject petitioners. the
court had found it for the interest of all to estate,sell theparties

sale,the court,statute authorized it to order a but the thatfinding
interest,it would not for theirbe declined to make theproperly

order.
The action of the committee unauthorized, theirbeing report

should be set aside.
sustained.Exception

Blodgett, J., not sit:did the others concurred.

SULLIVAN.

Croydon.v.Barton

The of a note ispayee theentitled in to securities holdequity aby
on thesurety note.

Bill tn Equity, for an to restrain the defendantsinjunction
from at law in ofcollection .athe noteproceeding thegiven by
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farm, to thewhich wasof a mortgagedtheupon purchaseplaintiff
a de-was heard onThe causethe same.to securedefendants

the billtomurrer

Bowers, for theand S. L.Bolfe, plaintiff.H. P.Ira Colby,

Wait, defendants.for theA. S.

the de-toCarpenter, the note andJ. mortgageIncluding
Hefendants, for the farm.thethe paid stipulated priceplaintiff

caused, thathis mistaken howeverwas not supposition,byinjured
imma-It wasto the defendants.the farm was directlymortgaged

otherwise, hismeans, fraud orwhat whetherhimterial to by by
theconsent, ofato or to thatinduced partwas require,vendor

the alle-be to the defendants.should Uponpaidpurchase-money
bestands, ithoweveras it the mightthe bill plaintiff,ofgations

vendor, nois not and makeswho a complaint,his party,with
no relief.and is entitled tonohas received injury,

hasthe caseto theand needlessTo save expense parties,delay
Georgeif the amendment to the bill makingasbeen ^considered

theall other amendmentsand bya proposedBarton plaintiff,
amended,brief, theThuswere allowed.in his alreadyplaintiff

18,1846,of the bill are as follows: Septemberallegationsmaterial
farm,of histo Martin A. Barton a mortgagePeter Barton gave
notePeter’sassave him harmless forto signing suretyconditioned

defendants, insolvent,in 1862 died substantiallyand leavingto the
failed,Martin in 1867 obtainedto 1862 A. andestate. Priorno

Peter, inBarton, ofa soninhis bankruptcy. Georgedischarge
farm.title to theis not awaywhat stated) acquiredsome way (in

1862, Hisbefore and so remains.insane guardian,He became
1874,1, the farm to this and laboringsold plaintiff,about July

18,that Peter the ofthe mistake Septemberunder gave mortgage
note,to the of the1846, to the defendants secure paymentdirectly

hisit asto save him harmless forto Martininstead of signing
in of thethis to agreedinduced plaintiff give, paymentpartsurety, • a'defendants,the same amount to the withnote forhisprice,

de­to thefarm secure itsof the whereuponpayment,mortgage
facts, thethe old note. this state offendants surrendered Upon

weredefendantsas immaterial as before. Themistake is quite
to Mar­the benefit of the from Peterentitled to mortgagelegally

tin, of,in or for theand the providing paymentpaying,guardian
farm, thanof the avails of the did no morenote outthe original

H.Herrick,him 61 N.to do. v.would Bankcompelequity
Bank,—; 62 N. H. —.v.Holt

Demurrer sustained.

sit: the others concurred.Blodgett, J., did not


