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Younag v. CURRIER.

A release to an infant co-signer of a joint note, after he has repudiated
the contract, and reconveyed his interest in the land for which the
note was given within a reasonable time after reaching majority, has
not the effect to discharge the other signer.

Binn v EqQurry, heard upon bill and answer. The material
facts were,—June 380, 1883, one Wadleigh conveyed a farm in
Sunapee to Carlos S. Bingham and Fred S. Hart, and for part of
the purchase-money took a note signed by Bingham and Hart for
$1,089, and a mortgage of the farm to secure its payment. No-
vember 18, 1883, Wadleigh sold and assigned the note and mort-
gage to the defendant; and on the same day the defendant entered
to foreclose the mortgage, and has ever since been in possession,
receiving the income. At the time of executing the above note
and mortgage Hart was an infant, and within a reasonable time
after arriving at the age of twenty-one he refused to be held liable
on the note, or to ratily and affirm the same; and thereupon, by
deed, June 7, 1884, released to the defendant all his vight and
interest in the farm; and, in pursuance of an agreement then made,
the defendant erased his name from the note. June 24, 1884,
Bingham quitelaimed his interest in the farm to the plaintiff. The
bill prays for partition, for an account of the rents, profits, waste,
and damage, and for permission to redeem the mortgage if any-
thing shounld be found due upon it.

A. 8. Wait, for the plaintiff.

8. L. Bowers and Geo. R. Brown (with whom was Jeremiah
Smith ), for the defendant.

CARPENTER, . Hart could not avoid his liability upon the
note and mortgage without giving up the property conveyed to
him. Heath v. West, 28 N. H. 101 ; Heath v. Stevens, 48 N. H.
261 5 Holl v. Butterfield, 59 N. H. 854 ; Bartlett v. Bailey, 59 N.
H. 408. His quitelaim to the defendant of his interest in the
farm was an essential part of his recission of the comtract ex-
pressed by the note and mortgage. Whether one half the mort-
gage debt was extingnished by the transaction is a question
unnecessary o be determined, inasmuch as the defendant consents
that the plaintiff may redeem her one half of the farm by paying
one half of the mortgage debt. The recital in Hart’s quitclaim,
that in consideration of it he is released from liability upon the
mortgage note, had no legal effect. The contract was avoided, and
Hart’s liability upon it ended by his refusal within a reasonable
time after he became of age to be bound by it, and restoring the
property. What would be the effect of a technical release of an
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infant from his unrepudiated contract upon the liability of his
joint promissor, is a question which does not arise.

The erasure of Hart’s name from the note by the defendant,
after the contract was rescinded, was an immaterial alteration.
Pequawket Bridge v. Mathes, 8 N. H. 140 ; Burnham v. Ayer, 85 -
N. H. 851; Cole v. Hills, 44 N. H. 227, 232. .

Case discharged.

BrooerrT, J., did not sit: the others concurred.

Barn v. DANFORTH.

An amendment introducing a new cause of action cannot be allowed
against a defaulted defendant without notice.

Assumpsit, upon the common counts. Iacts found by the
court. The defendant was defaulted. Subsequent attaching
creditors appeared, and objected to the allowance of a bank note
for $500, which the plaintiff had signed as surety for the defend-
ant, but on which he had paid nothing at the time of the trial.

The plaintiff moved to amend by inserting in his declaration two
additional special counts, the first alleging a promise on the part
of the defendant to pay to the plaintiff five hundred dollars in
consideration of a promise by the plaintiff to pay the bank note;
the second, that the plaintiff assumed and agreed to pay the bank
note, and'that, in consideration of such promise, the defendant
promised to pay the plaintiff five hundred dollars.

The amendmeént was allowed, and the creditors excepted.

A. S. Wait and H. W. Parker, for the plaintiff.
Ira Colby, for subsequent attaching creditors.

CARPENTER, J. The amendment contained in the new counts
on the special contract could not be allowed against the defaulted
defendant without notice. Although it is found that it was
“ agreed that the writ should be made large eriough to cover all
the indebtedness of the defendant to the plaintiff, including the
bank note,” yet, so far as appears, the defendant was not a party
to the hearing upon which the finding was made, and is not
affected by it.

Whether the parties understood that the defendant promised to
pay the amount of the bank note on demand before the plaintiff
paid the bank, or whether upon any ground there was at the com-
mencement of the suit a breéach of the contract on which the




