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SPRAGUE v. BRISTOL.

In'an action for injuries to a traveller on the highway, evidence that the
plaintiff’s agent had directed a farrier to shoe her horse, which she was
driving at the time of the accident, so as to remedy the fault of stum-
bling, is admissible.

Casg, for injuries upon a highway. Trial by a referee, who re-
turned a general finding for the defendants, with a statement of
several exceptions taken by the plaintiff to his rulings at the trial,
one of which was as follows :

The defendants claimed that the plaintiff’s horse had the habit
of stumbling, dnd that the accident was caused by his stumbling,
and not by any defect in the highway. It appearing in fact that
the plaintiff’s husband was her agent for the purpose of getting
the horse shod, and that the horse was shod as a stumbling horse,
the defendants were permitted to put in evidence in connection
therewith that on one occasion the plaintiff’s husband directed the
blacksmith to shoe the horse so as to prevent stumbling; and on
another occasion, that he directed the blacksmith to pare the horse’s
hoofs down, because he was a “stumbling old cuss.”

The other exceptions appear in the opinion of the court.

Chase § Streeter, Bingkam, Mitchells & Batchellor, K. H. Dear-
born, Barnard § Barnard, and Pike & Parsons, for the plaintiff.

_ Fling ¢ Chase (with whom was W. S. Ladd ), for the defendants.

Cragrxg, J. (1) The evidence tending to show that the witness
had made statements inconsistent with his testimony at the trial,
was competent and relevant as affecting the credit of the witness.

2) There was no error of law in receiving evidence of the
plaintiff’s habit of driving in places similar to the place of the aceci-
dent. State v. Railroad, 52 N. H. 528; - State v. Railroad, 58
N. H. 410; Plummer v. Ossipee, 53 N. H. 55; Aldrich v. Monroe,
60 N. H. 11&,

(8) Evidence that the plaintiff was driving rapidly before
reaching the place of the accident tended directly to contradict
her testimony that she drove slowly.

(4) Upon the question of .the condition of the highway at the
place of the accident, evidence that travellers had encountered no
difficulty in passing was competent, as tending to show that the
highway was suitable for the public travel.

(5) Upon the question whether the plaintiff’s horse was a stum-
bler, and whether the plaintiff knew it, it was competent to show
that the horse was shod as a stumbler; as it would be competent
to show that he was shod in a peculiar manner to prevent inter-
fering, if it were a question whether he was addicted to that fauls.
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It was also competent and material to show that the horse was
shod as a stumbler by direction of the plaintiff, and for this pur-
pose it was competent to show that it was done by direction of
the plaintiff’s agent, who was charged with the duty of getting
the horse shod. “ Whatever is done by an agent in reference to
the business in which he is at the time employed, and within the
scope of his authority, is said or done by the principal, and may
be proved as well in a criminal as a civil case, in all respects, as
if the principal were the actor and the speaker.”  Cliguot’s Cham-
pagre, 8 Wall. 114 ; Burnside v. G+ 1. Railway, 47 N. H. 554.
In this case the declarations of the agent were competent, not as
admissions of the plaintiff, but as showing that the shoeing was by
the direction of the plaintiff’s agent, and that the direction was
emphatic, and not a mere casual or frivolous remark ; and the fact
that the horse was shod as a stumbler by direction of the plain-
tiff’s agent was an evidentiary fact, tending to prove that the horse
was in fact a stumbler, and that the plaintiff knew it.

(6) This exception is frivolous. The plaintiff having inquired
of the witness the price at which he sold the horse, could not ob-
ject to the question’s being answered correctly.

Faceptions overruled.

ALLEN, J.,did not sit: the others concurred.

PARKER & a. v. ROBERTS & a.

A judgment rendered upon default for the price of goods sold, the amount
thereof being fixed by agreement, is not a bar to an action by the
purchaser for a breach of warranty of the quality of the goods. R

ASSUMPSIT, on a warranty of a steam cngine. The defendants
in a brief statement pleaded a judgment recovered by them in
Massachusetts in 1884, against the plaintiffs, upon default, and an
agreement as to the amount of damages, in a suit to rvecover the
price of the engine, in which suit these plaintiffs, before submitting
to a default, appeared and filed an answer in which they alleged
the same breach of warranty of the engine relied on here, and
claimed to recoup the damages suffered by them on that account.
The court ruled that the Massachusetts judgment is not a bar to
this suit ; and the defendants excepted.

The cvidence tended to show that Young, the member of the
plaintiffs’ firm who bargained for the engine with the defendants
in Boston, was not a practical machinist, and never run an engine;
and it did not appear that he had any acquaintance with the




