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fraudulentan attachment and set thewhich werelevy up against
estate, notor no more than his defeasible areone havinggrantee

the of Mrs.in As fraudulent and voidable titlepoint. against
Blaisdell, one in her couldand of Meadposition,any standing

thethe land on execution an attachment. Buttake without
estate, alone, or withof David’s either in connectionattachment

deeds, not Perkins aof did Mrs. or thethe plaintiffsregistry give
toof a on land which shown not be David’s thenotice lien was by

a toon which Mrs. Perkins and the hadrecord plaintiffs right
title,a voidableA fraudulent maygrantee, holding onlyrely.

Whilean indefeasible estate to an innocentconvey purchaser.
forrecord of the attachment was the creditorthe againstsecurity

debtor, the thethe record ofconveyance priora subsequent by
tothe fraudulent whose titleto appearedconveyance purchaser,

Perkins,for thewas Mrs. innocentbe purchaser,good, security
191,N.Gillig Maass,that v. Y.title deed. 28acquiring through

West,Gleason,209; 23, 31; 86v. 79 N. Y. Tarbell v.Westbrook
280, 288; andTiedeman s. 817. Mrs. PerkinsN. Y. Real Prop.,

notice, constructive, attach­no or of anthe actualplaintiffs, having
ment, title,in Mrs. be defraudedor of defect Blaisdell’s cannotany

to an in­the attachmentthe creditor’s omission reinforce byby
investedMrs. Blaisdell’s theexercisingjunction against power,

deed,of athe evidence the of goodher record conveyingby prior
title to an innocent purchaser.

suit; and thethe ofThe land not Mead’ssubject-matterwas.
Mrs. theconstructive notice to Perkins or plain-records were not

pendens.tiffs of lis
Judgment the plaintiffs.for

si,t;Blodgett, did not the others concurred..J.,

&&a. Parsons a.v.Crawford

a singlein a onbe declarationmayand case joinedin covenantCounts
ofcause action.

is the of thea written contract ascertainmentofThe constructionlegal
intention evidence.competentfromof the parties’fact

a after thepond grantor’s grist-to draw water fromof a rightIn a grant
to to use thehis continuerightthe-same pond,is fromsuppliedmill

the operationfor a not fornecessarythe mill purposeinwater-power
mill is not implied.theof
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of mill his a diversionof a lessee a lessor for ofagainstIn an action
damagesthe of the demised forwater, plaintiffdepriving water-power,

declaration, of be-being profitsin the and lossclaimedloss of profits
ofreasonably proofthe have anticipated,a coulddamage partiesing

themill is on ques-of the business done at the admissiblethe profits
damages.tion of

Covenant, to theon a lease which the defendants let plain-by
Colebrook, ofin manufactureof land in to be used thetiffs a lot

starch, 9, 1874, rentat afor from Feb.twenty years yearlypotato
§125, the from thecf “with to draw water pondright grist-mill

starch-mill, havetoto and a said lesseessufficient operatecarry
from saidthe first use of the water after the is suppliedgrist-mill

** * “ thenond, not drawsaid” lessees shalltheprovided
of thetheof the more than six inches belowwater out pond top

* * * the saidandthe waste water runs over:dam where
saidthe thatlessors eovenaut with said lessees may occupythey

termsaid without lawful interruptionpremises during peaceably,
is,breachorfrom whatsoever.” Theperson persons allegedany

of of the waterthe the usethat the defendants deprived plaintiffs
Plea,entitled, to it. fullwere and furnishto which they neglected
hadfor After trialVerdict the the pro-plaintiffs.performance.
the dec-the were allowed to amendceeded several plaintiffsdays,

case,a count in tolaration adding subject exception.by
theAt the of the lease the defendants owned anddate operated
Towas on the west of a road.which situated sidegrist-mill,

drawn, anfurnish it with water was artificialthroughpower,.
canal, theon side of the road to a smallerfrom a east pondpond

side,the The the southon west side. was ongrist-mill privilege
end,the of the smalland starch-mill was atthe privilege westerly

1854,one inlatter was leased to Merrill andThe privilegepond.
him thereafter thewas used and to andoccupied by up including

ofseason the later half of the term Merrill’sof 1873. During
defendant,lease, Rolfe,E.the C. erected a and sash andcarriage

road, flume,east ablind on the side of the and constructedshop
from the at a the twopointand drew water main canal between

Both and in evidence that theponds. claimed toparties put prove
theRolfe flume in the same condition at as at the timewas trial

;ofthe and theinterruptionsof waste andcomplained plaintiffsby
admitted, sub-the saw it twice. The evidence wasfollowingjury

Crawford,to defendants’ whoplaintiffthe exception:ject —The
the the de-was an testified that with water whichexpert, saved

waste, Rolfe,to and without thefendants’ allowed interruptions by
in 1875 and could havework of 1876 beenmanufacturingplaintiffs’

;the. done adone in about half time it was and that there was good
thethe Rolfe flume onstream of water running through morning

Hicks,the an forof he testified. who had workedexpert,day
built,before the Rolfe mill was testified that Merrill’sMerrill
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threethe and took timeswas much than plaintiffs’,wheel larger
; before Rolfethat there was of wateras much water and plenty

Rolfe, operatedwas owner of andpartbuilt his mill. W. S. who
time, the flume andplaintiffs’the Rolfe mill at one testified that

level, that, whileon the same andMerrill’s flume were operating
water, he could draw the water fromthe Rolfe mill in. low away

Gathercole, forwho had worked Merrilleither of the mills below.
built,was testified that Merrill hadbefore the Rolfe mill usually

came, the firstafter the fall rains few Thewater years.enough
the theclaimed that all operatedplaintiffs years theyduring

water, less,starch-mill, more or to which wereRolfe used the they
entitled, Thesuffered loss and defendantsdamage.whereby they

all,did not use it at and that whenclaimed that some Rolfeyears
consent, or when it washe did it with thewas plaintiffs’ running

dam, he in noto therefore thatwaste over the and way wrongfully
of their business.prosecutionhindered or obstructed them in the

decide which claim was true.The were instructed tojury
the as orthe acts of plaintiffs,complained negligentAmong by

use ofof their was the a beltwanton infractions right, running
to afrom the elevator shaft in the operategrist-mill, pump by

under the mill to thewhich water was forced from a housespring
Rolfe,of the and another where it was used for domes-defendant

before the lease as ittic had been used wasThepurposes. pump
defendants,known to the andafterwards. Its existence was was

;executednot to the when the lease was andknown byplaintiffs,
not toreason of its location it was observation.open ordinary

thethe court to instruct that theThe defendants "juryrequested
“lease, fromthe is said pond,”words of the after suppliedgrist-mill

to state ofare to be in reference the atconstrued things existing
;executed that the of the lesseesthe time the instrument was right

used;it was thenwas to a for the as andsubject grist-millsupply
the burden then attached to one ofthat this includes triflingfairly

tothe Rolfe’swheelsthe grist-mill operating force-pump supply
The instructions on thishouse for domestic givenpurposes. point

were, drive thethat if the use of the to force-grist-mill powerby
were of water to themthe deprivedpump plaintiffs any belonging

use, there was a violation of the lease.which wanted to Thethey
to the instructiondefendants to the refusal give requestedexcepted

in relation to the pump.

Johnson, Drew,Parsons Jordan and RaddRay, Carpenter,4*
Fletcher, amendment,for the I. The a countdefendants. adding8f
case, in tort cannot be countsin was Counts with injoinederror.

198, ; 503;Marsh,contract. 1 Ch. Pl. 199 Wilson v. 1 Johns.
;Westcott, 479;v. 2 Church v. 11Mumford,418 Johns.Stoyel Day

note; 134;Willard,2 c. v.Wms. Saund. Crooker 28 N. H.117
; Railroad,Hopkins40 N. H. 416 36 N. H.v.v.Peabody Kinsley,

12;9, Bedell, 234,22 N. H. 236.Morrison Counts bev. may
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the samebe andwhen the same judg-plea may pleaded,joined
nature,all, of the same andment on them or when aretheygiven

beis to be on them all thethe same though pleasjudgment given
; 2 obvious reason ofdifferent. 1 Ch. PI. 200 Saund. 117. The

is,the rule causes of action twothat were different joined, judg-
be in one action.ments of different kinds would needed Gould

“PI. 219. In one count in a declaration iswheregeneral, good,
ill,and another if the a to the wholepleasubstantially jury, upon

declaration, default,or a find a verdict for the plain­upon general
tiff, thewith entire the defendant cause judgmentdamages, may

arrested; court,to it for as itbe for is theimpossible judging,
must, alone,from the to discover on which count the' dam­record

assessed, of them beenwere or what have as­ages proportion may
;sessed on the one count or the other and the as the lawjury, pre­

sumes, are as to have assessed them on a bad count as on alikely
;416,v. N.one.” 40 H. 418 Gould Pl.good Peabody Kinsley,

; 1;151, ; ;523 1 D. & E. 2 b. 2 Mass. 53, 408508 Saund. 171 note
9 Pick. “Amendments are not allowed when547. willinjustice
be done 59 N. H. Inv. 98. WhitakerRedding Dodge,thereby.”

Warren, 20,v. 60 N. H. a count for the common-law wasremedy
added to a count for the on the same cause ofstatutory remedy

Whitcher, 110,v. 60 H.In N. both countsaction. Rutherford
were on a of action.causesingle

II. There no eviction of the and no covenant ofbeing plaintiffs,
the defendants to cannot be recovered forrepair, damages any
loss caused the or ofwant of the defend­by imperfection repair

553;Mount,ants’ dam. Robbins v. 4 Foster v.Rob. Pey­(N. Y.)
ser, 9 Cush. 242. to is not eviction. v.Neglect repair Speckels
Sax, 1 E. D. Smith 253. There no onY.)(N. being stipulation

lease,the in the tookthe the risk of the futuresubject plaintiffs
316;Tolford,condition of the v. 48 Me. Trus­premises. Libbey

Brett, 409; Maddox, 569;tees v. 25 Ind. Morse v. Mo. Scott17 v.
Simons, 54 N. H. 426.

eviction,III. short of an or on the ofacts theNothing part
eviction,defendants to an would thetantamount justify plaintiffs

in and the There nosurrendering abandoning premises. being
eviction,claim of are not absolved from their covenants.they

are tobound the rent for the whole tei'm. in­ActualThey pay
and isnot the ofjury, anticipated injury, ground recovery.legal

Newton, Remote,Daniels v. 114 Mass. 539. orcontingent, spec­
lessees,ulative or such as have been avoided thedamages, might by

if had made the and the to thethey repairs, charged expense
lessors, Goebel,were not Fisher v. 40allowable. Mo. To475.

one in for breach of an con­charge damages executory personal
tract. the other must show a refusal or toparty neglect perform
at a time when and under conditions such he isthat or bemight

Newton,entitled to Daniels v. Fra­require performance. supra;
Cushman, 277; Gold, 500;zier v. 12 Mass. 2v. Met.Pomroy Hap-



v. [Coos,PARSONS.442 CRAWFORD

Holcomb, 280;105 Mass.276; v.Shaw, 105 Mass.v. Carpentergood
M’Clure,475;Evans, v. 4 Exch.5 & W.v. M.Phillpotts Ripley

371; v. L. 11.345; n, Q. Knight,B. Frost 78Lovelockv. Frankly­
Holt,111, 114; 114 541.Nason v. Mass.Ex. Cases

Thecannot be recovered.Remote and damagesIV.- speculative
toá contractfor failure to put uprecoverable completedamages

unless there are out­do not include gains,prospectivemachinery
Frazer v.theto be machineiy.contracts byperformedstanding

11;Hubbard, 6 Lans.Smith, 145; v. (N. Y.)60 Ill. Washburn
Smith, In254; v. 45 Vt. 433.Smith2 Neb.Ramge,French v.

failurethe lessor foraaction a lessee of againstan grist-millby
to a of the leasethe dam in according provisionto repairkeep

forof waterthe mill had not the necessary doingsupplywhereby
is the difference betweenbusiness, ofits the measure damagesall

was,in it andcondition whichof the mill in thethe rental value
tothe defendantin thé condition in which agreed keepits value

have made in the busi­the lessee wouldit. The additional profits
in areand such conditionthe mill if it had been keptness of put

34to constitute a basis of Winnev. Kelley,too remote recovery.
339; Bemus, 69 Penn. 432.Rogers v.Iowa

Remide, I. wasfor the The amendmentAldrich plaintiffs.$
Warren, 20;60 N. H.allowed. v.Whitakerproperly Rutherford

Whiicher, 60 N. 111.H.v.
is not bound to in the absenceII. rule that a lessorThe repair

contract, on the does notor exemptof a subject,express implied,
suffer­for anddefendants from wantonlythe liability negligently

dam,their con­run to waste whichthe water to through leakying
continue, control.tinued, to under theirand the contract wasby

andthe for thereserved the first to water grist-mill;rightThey
to none until the wasthe were entitled sup­grist-millplaintiffs

to the continueddam was grist-mill; byThe appurtenantplied.
defendants; wascontrol of the andthe lease in the andownership

The de­in the exercise of theirused first water-right.by-them
not the allowingfendants could plaintiffs’ right bysecond"destroy

Simons, ; v.N. H. 426 Tooledam to to ruin. Scott v. 54the go
Nichols, 407;544;Beckett, Stapenhorst11667 Me. Priest v. Mass.

355;Co., ., 15Am. 46 How. Pr. 510—S.­ C­ Abb. S.)v. M. (N.
489;289;Maurer, Cohen,Ill. Marshall 44 Ga.v. 75 v.Glickauf

505; Genin, 119,v. 45 Y.Jones v. 66Ga. N.Freidenburg, Doupe
Newton,124; Pr.Bank v. 57 How. 152.

ofnot the diversion of waterThe leaks in the dam were only
The defendant Rolfethewhich complained. continuallyplaintiffs

sash,run his and blind The streamshop.water todrew carriage,
removal of a rackthe defendants’was obstructed negligentby

tunnel, and their and dila-mouth of thefrom the by negligent
obstruction. For this are liable. Scottremoval of the theytory

Middleton,Simons, 105v. Mass. 479. Thev. Gill onlysupra;
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can be in-of the forcethe pumpwhich operationuponground
is, the was inreservation thatin the defendants’ pumpcluded

inis included aof the lease. Butmill at the date nothingthe
is not to thethator reservation necessaryby implicationgrant

Smith Smithor reserved. v.of the thing grantedenjoyment
162;June, & Ten. Wash. Ease.Land.1882); Taylor(Grafton,

503; Abbot,v.61; N. H. 55Riddle v. 58Littlefield, Spaulding
423, 426.N. H.

the starch mill moreunable toIII. The operateplaintiffs, being
time, in the premises.half of the werethan justified abandoning

theirto make successiveoffers ofwere not bound performingThey
contract, absolved the defendants’ breachof the but were bypart

for a totalfurther efforts to and can recoverfrom perform,making
202; 14 Vt.breach. Dam. v. R. & W.Royalton Turnpike,Sedg.

; 412;Lee,311; 8 Barb.v. Hill 62Masterton 7 v.Mayor, Shaffer
419;v. Seaton Munici­R. R. Co. 6 Barb. v.N. Y. & H. Story,

61; Plumb,; McRee,44 Fail 36 Ala. Schellv.3 La. Ann. v.pality,
373; Hall,592;N. Y. Fales 64 Me. Remelee55 v.v. Hemenway,

582; ; ZandtCo. 28 Conn. 213 Van31 Vt. Bristol Gridley,M. v.
8 Bosw. 375.v. Mayor,

for the in the declarationIV. loss ofDamages profits alleged
Dustin, 493; Stevens v.could recovered. v. 43 N. H.be Taylor

560;360; 552,Co., N. H.N. H. Holden v. Lake 537Lyford,
171; Brown, I.Fisk, N. v. 5 R.23 H. SimmonsBridgeS. F. v.

Price, 123; Beckwith,299; v. Md. v. 13 Wis.Lawson 45 Hinckley
Railroad,31; 414;356; Me.8 Pick v. 67White v. FryeMoseley,

489;318;Co., Colver,16 N. Y.Gas 15 Wis. v.v.Shepard Griffin
262;Mount, Smith, 1 239.v. 36 N. J. v.Wolcott Md.Middlekauff

Doe, be in aC. J. Counts in contract and tort may joined
thatdeclaration on a cause of action. It does not appearsingle

action, that thethe counts were not on the same cause of or amend-
ment or or the ver-was had effect the trialanynecessary, iipon
dict.

ofThe construction of the written contract is the ascertainment
the of the from evidence.fact intention Hough-parties’ competent

Pattee, 326; Morse, Theton v. 58 N. H. Morse v. 58 N. H. 391.
dam not to the does notwas leased and the leaseplaintiffs, prove

them,an that the dam was to be in byunderstanding kept repair
either for their or of the defendants. theown benefit that On

the limitations of the water to therightcontrary, granted plain-
tiffs, title, control,and the and use of the dam retainedpossession,

defendants,the show an that the defendantsby understanding
were at least to exercise care in the work of so maintain-ordinary

the todam as the the demised to them.ing give plaintiffs power
the true construction is toWhether more favorable the plaintiffs

that, tried,than the the instructions to thequestions given jury,
and the verdict render it tounnecessary inquire.
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'The defendants not thehave raised the evi-argued questions by
mill,dence to the use of at Rolfe’s and do not claimwaterrelating

couldthat Rolfe continue to use the water at that mill as he-had
used it before the starch mill thewas leased toprivilege plaintiffs.

use,this of their case on the for his atput thatThey part ground
mill,his of water when it was not to waste over theany running

dam, thehe had consent.plaintiffs’
The use of the force to to a forwater housepump transport

domestic not for the the de-purposes, being grist-mill,necessary
fendants’ retention of the of such use is not Smithimplied.right

(Grafton, June, 1882); Marshall,v. Smith 138 Mass.Adams v.
228, 236.

The that thefound defendants’ or wanton wastejury negligent
and diversion of the water the with rea-plaintiffs,compelled acting

discretion,sonable to discontinue the the leasebusiness for which
the leased were to be used. The loss ofstipulated premises profits

declaration,a in the ofof the amountbeing damage alleged proof
Dustin,such loss' was v. 43 N. H. 493. TheTaylorcompetent.

manufacture of starch the business to the lease re-whichbeing
andstricted the the ofplaintiffs, profit objectbeing presumably

business,the the loss of could beprofit reasonably anticipated by
both as a to be caused such a waste andparties, damage likely by
diversion as would the Itof the water business. seemsextinguish
to be the ofthat measure was not less than thedamagesadmitted

with,difference .the rental value of the and theirbetween premises
without, diversion;rental the waste andvalue and the ofprofit

the a if not the element ofbusiness was rental value.large, only,
Remote and were excluded the instructionsdamagesspeculative by

on thisgiven point.
on the verdict.Judgment

Blodgett Bingham, JJ.,and did not sit: the others concurred.

v.Cross Cross.

facts,an ofuponA ordered for the defendant statementagreedjudgment
in themortgagewhich that the suit was to securegiven pay-showed

a husband to his under a collusiveby wife,ment of a sum of money
in favor, againstfor a her is notdivorce conelusive"agreement obtaining

wife, decreed,the such has recoverthe of after divorce been toright
from the husband.alimony

the, divorce,of the both before and after such awife,Nor is adultery
of herbar to the granting alimony upon petition subsequentlylegal

brought.


