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-The defendants have not argued the questions raised by the evi-
dence relating to the use of water at Rolfe’s mill, and do not claim
that Rolfe could continue to use the water at that mill as he-had
used it before the starch mill privilege was leased to the plaintiffs.
They put this part of their case on the ground that for his use, at
his mill, of any water when it was not running to waste over the
dam, he had the plaintiffs’ consent.

The use of the force pump to fransport water to a house for
domestic purposes, not being necessary for the grist-mill, the de- -
fendants’ retention of the right of such use is not implied. Smith
v. Smith (Grafton, June, 1882); Adams v. Marshall, 138 Mass.
298, 236. ~ X47

The jury found that the defendants’ negligent or wanton waste
and diversion of the water compelled the plaintiffs, acting with rea-
sonable discretion, to discontinue the business for which the lease

- stipulated the leased premises were to be used. The loss of profits
being a damage alleged in the declaration, proof of the amount of |
such loss wads competent. Taylor v. Dustin, 48 N. H. 493. The !
manufacture of starch being the business to which the lease re- |
stricted the plaintiffs, and profit being presumably the object of |
the business, the loss of profit could be reasonably anticipated by . |
both parties, as a damage likely to be caused by such a waste and
diversion of the water as would extinguish the business. It seems
to be admitped that the measure of damages was not less than the
difference between the rental value of the premises with, and their
rental value without, the waste and diversion; and the profit of
the business was a large, if not the only, element of rental value.
Remote and speculative damages were excluded by the instructions
given on this point.

Judgment on the verdict.

BropemrT and BivgmaM, JJ., did not sit: the others concurred.

Cross ». Cross.

A judgment ordered for the defendant upon an agreed statement of facts,
which showed that the mortgage in suit was given to secure the pay-
ment of a sum of money by a husband to his wife, under a collusive

 agreement for obtaining a divorce in her favor,is not conclusive against
the right of the wife, after such divorce has been decreed, to recover
alimony from the husband.

Nor is the adultery of the wife, both before and after such divorce, a

legal bar to the granting of alimony upon her petition subsequently

brought.
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PrrrrioN for alimony, filed August 20,1880. Facts found by a
referee. July 28,1875, the parties agreed that the plaintiff should
bave $900 as her share of the property, and on that day the de-
fendant gave to one Moore, as trustee, his five promissory notes,—
one for $100, payable September 80, 1875, and four of $200 each,
payable September 80, 1876, 1877, 1878, and 1879,—with'a mort-
gage of his farm to secure them. July 81, 1875, the plaintiff filed
her libel charging extreme cruelty, but containing no prayer for
alimony, and at the August term, 1875, a divorce was decreed to
her for that cause.

The defendant paid the first note, but refused gfo pay the second.
Moore assigned the notes and mortgage to the plaintiff, who, Jan-
uary 18, 1877, brought a writ of entry against the defendant and
one Heath for the mortgaged land. The declaration was in com-
mon form, making no mention of the mortgage. In this suit, upon
an agreed statement of facts, stating, among other things, that a
part of the consideration of the above named agreement and notes
was “that the plaintiff should bring a libel for divorce against the

. defendant on the ground of extreme cruelty, and that the defend-
ant should accept service of the libel, and make no defence,” judg-
ment was rendered for the defendant, by order of the.law court
(68 N. H. 878), at the August term, 1878. The defendant con-
tended that this judgment was conclusive that the divorce was
obtained by collusion; but the referee ruled that it was not con-
clusive in this proceeding, and, subject to the defendant’s excep-
tion, heard the evidence, and finds that there was no agreement
that the plaintiff should bring a libel for divorce, or that the de-
fendant should accept service, or that he should not vesist a libel if
brought, and, in substance, that there was no collusion between the

arties.

P The defendant introduced evidence before the referee tending
to show that the plaintiff was guilty of adultery both before and
after the decree of divorce, but the referee made no finding upon
that question. The defendant moved that the report be recom-
mitted to the referee, with instructions to make a finding. The
court held that adultery committed by the. plaintiff, either before
or after the decrce, is not a bar to this petition; and being of the
opinion, and finding upon all the facts and circumstances reported
by the referee, and the further fact of adultery, assuming it to be
established, that the prayer of the petition ought to be granted,
denied the motion; and the defendant excepted.

Bingham, Mitchells § Bachellor, for the plaintiff,

Ladd & Fletcher, for the defendant.

CrArx, §.  Cross v. Cross, 58 N. H. 878, was a writ of entry,
and the matter in issue was the title to the demanded premises,
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. which depended upon the validity of the plaintiff’s notes and mort-
gage. Upon an agreed statement of facts, that the notes and mort-
gage were made in pursuance of a collusive agreement for obtain-
ing a divorce, it was held that the notes and mortgage were illegal
and void, and the defendant had judgment.

This proceeding is a petition for alimony, and the matter in
issue is, whether the plaintiff is entitled to a share of the prop-
erty. The cause of action and the matter in controversy are not
the same as in the former action, and the former judgment is nei-
ther a bar to the plaintiff’s right of recovery in this proceeding,
ror is it conclusive that the divorce was obtained by collusion. A
former judgment is conclusive only as to facts in issue. It is not
conclusive as to facts which are merely evidence. Metcalf v. Glil-
more, ante, 174, 187; King v. Chase, 15 N. H. 9. The referee
now finds that the assumed statement of facts in the former trial
was erroneous, and that there was, in fact, no collusion between
the parties in obtaining the divorce, and the evidence was properly
" received.

There is no question as to the power to grant alimony in this -
case. Upon proper application and notice, the court may revise
and modify any orvder made, and make such new orders as may
be necessary respecting alimony. G. L., ¢.182, 5. 156; Zla v. Ela,
ante 116, 121, and cases cited. Adultery committed by the' plain-
tiff before or after the decree of divorce 1s not, as matter of law, a
bar to this petition. The plaintiff may have earned the property,
and justice may require a division of it, although both parties are
corrupt. Whether the plaintiff is entitled to alimony is a ques-
tion of fact.
: Exceptions overruled.

CARPENTER, J., did not sit: the others concurred.

BopwerLL v. NUTTER & .

The interpretation of a will, being the ascertainment of the fact of the
testator’s intention, is ordinarily determined by the natural weight of
competent evidence proving that fact, and not by artificial and tech.
nical rules. . '

An interest in land does not pass, by resulting trust, from the owner to
one whose money is expended in improving the land.

B v EqQurry, by the administratrix (who is the widow) of
Moses Bodwell, for a construction of his will, the establishment of
a resulting trust, an injunction, and a sale of land. Facts found
by a referee. The following are two items of the will:



