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'The defendants not thehave raised the evi-argued questions by
mill,dence to the use of at Rolfe’s and do not claimwaterrelating

couldthat Rolfe continue to use the water at that mill as he-had
used it before the starch mill thewas leased toprivilege plaintiffs.

use,this of their case on the for his atput thatThey part ground
mill,his of water when it was not to waste over theany running

dam, thehe had consent.plaintiffs’
The use of the force to to a forwater housepump transport

domestic not for the the de-purposes, being grist-mill,necessary
fendants’ retention of the of such use is not Smithimplied.right

(Grafton, June, 1882); Marshall,v. Smith 138 Mass.Adams v.
228, 236.

The that thefound defendants’ or wanton wastejury negligent
and diversion of the water the with rea-plaintiffs,compelled acting

discretion,sonable to discontinue the the leasebusiness for which
the leased were to be used. The loss ofstipulated premises profits

declaration,a in the ofof the amountbeing damage alleged proof
Dustin,such loss' was v. 43 N. H. 493. TheTaylorcompetent.

manufacture of starch the business to the lease re-whichbeing
andstricted the the ofplaintiffs, profit objectbeing presumably

business,the the loss of could beprofit reasonably anticipated by
both as a to be caused such a waste andparties, damage likely by
diversion as would the Itof the water business. seemsextinguish
to be the ofthat measure was not less than thedamagesadmitted

with,difference .the rental value of the and theirbetween premises
without, diversion;rental the waste andvalue and the ofprofit

the a if not the element ofbusiness was rental value.large, only,
Remote and were excluded the instructionsdamagesspeculative by

on thisgiven point.
on the verdict.Judgment

Blodgett Bingham, JJ.,and did not sit: the others concurred.

v.Cross Cross.

facts,an ofuponA ordered for the defendant statementagreedjudgment
in themortgagewhich that the suit was to securegiven pay-showed

a husband to his under a collusiveby wife,ment of a sum of money
in favor, againstfor a her is notdivorce conelusive"agreement obtaining

wife, decreed,the such has recoverthe of after divorce been toright
from the husband.alimony

the, divorce,of the both before and after such awife,Nor is adultery
of herbar to the granting alimony upon petition subsequentlylegal

brought.
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20,1880.Petition for filed Facts foundalimony, August aby
28,1875, thereferee. that theJuly parties shouldagreed plaintiff

$900 as her ofhave share the and on that theproperty, de-day
trustee,Moore,fendant to one as his five notes,—gave promissory

30,$100, 1875,one for and four ofSeptember each,$200payable
30, 1877, 1878,1876, 1879,andSeptember a mort-payable —with

81, 1875,of his farm to secure them. thegage filedJuly plaintiff
her libel extreme but nocharging cruelty, forcontaining prayer

term, 1875,and at the a divorce wasAugust decreed toalimony,
her for that cause.

note,The defendant the first but ¿feorefused thepaid second.pay
Moore the notes and who,to theassigned mortgage plaintiff, Jan-

1877,13, a writ of theuary defendantbrought entry against and
one Heath for the land. The declaration wasmortgaged in com-

form, mentionmon no of the suit,Inmaking thismortgage. upon
facts,an statement of otheragreed stating, thatamong athings,

the ofof consideration the above namedpart and notesagreement
“was that the should a libel for divorceplaintiff bring theagainst

defendant on the of extreme and that theground defend-cruelty,
libel,should defence,”ant service of the and make noaccept judg-

defendant,ment rendered forwas the order of the.by law court
term,N. H. at the373), 1878. The(58 August defendant con-

tended that this was conclusive that thejudgment divorce was
collusion;obtained but the referee ruled that it wasby not con-

and,in thisclusive to theproceeding, defendant’ssubject excep-
evidence,tion, the and findsheard that there was no agreement

divorce,that the should a libel forplaintiff or thatbring the de-
service,fendant should or that he should notaccept resist a iflibel

substance,and, in that there was nobrought, collusion between the
parties.

defendant introducedThe evidence before the referee tending
to show that the was of bothplaintiff guilty before andadultery

divorce,theafter decree of but the referee made no finding upon
that The defendant moved that thequestion. be recom-report

referee,mitted to the with instructions to make a Thefinding.
the,court held that committedadultery by eitherplaintiff, before

decree,or isafter the not a bar to this and of thepetition; being
and all the facts andopinion, upon circumstancesfinding reported

referee,the theand further fact ofby it to beadultery, assuming
established, the ofthat the to beprayer petition ought granted,

motion;denied the and the defendant excepted.

Bachellor,Mitchells for theBingham, plaintiff.

Fletcher,Ladd for the defendant.Sf

Clauk, Cross, 373,Cross v. 58 N. H.J. was a writ of entry,
and the in issuematter was the title to the demanded premises,
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and mort-of the notesthe validity plaintiff’swhich upondepended
facts, mort-that the notes andstatement ofanUpon agreedgage.

for obtain-in of a collusivemade agreementwere pursuancegage
divorce, werethat the notes and illegalit held mortgagea wasing

void, hadand the defendant judgment.and
inthe matterfor andis aThis petition alimony,proceeding

to share of theis entitled ais, the prop­whetherissue plaintiff
notin areand the matterof action controversyThe causeerty.

former,action, is nei­theandin the former judgmentthe same as
thisof in proceeding,to the right recoveryther a bar plaintiff’s

collusion. Athe divorce was obtainedthat byis it conclusiverior
is notas to facts in issue. Itconclusiveis onlyformer judgment

are evidence. v. Gil­to facts which merelyas1conclusive Metcalf
187; Chase, 9. refereemore, 174, v. 15 N. H. Theante, King

of in the former trialstatement factsthe assumedfinds thatnow
was, fact,in no collusion betweenerroneous, that thereandwas

divorce, thethe and evidence was properlyin obtainingthe parties
received.

thisto the to inasno power grant alimonyis questionThere
notice, reviseand the court mayapplicationcase. properUpon

made, make such orders asand new mayorderand modify any
;L., 182, Ela,c. Ela v.G. s. 15alimony.respectingbe necessary

committed the'121, cited.116, cases Adultery by plain­andante
not, law, ais as matter ofthe- decree of divorceafterortiff before

have earned theThe plaintiff may property,to thisbar petition.
it,of both area division althoughrequire partiesand mayjustice

is entitled to is athe ques­alimonyWhether plaintiffcorrupt.
fact.tion of

overruled.Exceptions

sit: .the others concurred.Carpenter, J., did not

& a.v. NutterBodwell

the of thethe ascertainment of factwill,a beingofinterpretationThe
the natural ofby weightdeterminedintention, ordinarilyistestator’s

tech,fact, andbyand not artificialthatprovingevidencecompetent
rules.nical

trust, from the owner toby resultingnot pass,land doesinAn interest
the la'nd.in improvingis expendedmoneywhoseone

is the ofEquity, widow)the administratrix (whobyinBill
will, ofthe establishmentof hisBodwell, a constructionforMoses

Facts foundsale of land.trust, and aan injunction,resultinga
theitems of willare twoThe followingreferee.aby


