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. which depended upon the validity of the plaintiff’s notes and mort-
gage. Upon an agreed statement of facts, that the notes and mort-
gage were made in pursuance of a collusive agreement for obtain-
ing a divorce, it was held that the notes and mortgage were illegal
and void, and the defendant had judgment.

This proceeding is a petition for alimony, and the matter in
issue is, whether the plaintiff is entitled to a share of the prop-
erty. The cause of action and the matter in controversy are not
the same as in the former action, and the former judgment is nei-
ther a bar to the plaintiff’s right of recovery in this proceeding,
ror is it conclusive that the divorce was obtained by collusion. A
former judgment is conclusive only as to facts in issue. It is not
conclusive as to facts which are merely evidence. Metcalf v. Glil-
more, ante, 174, 187; King v. Chase, 15 N. H. 9. The referee
now finds that the assumed statement of facts in the former trial
was erroneous, and that there was, in fact, no collusion between
the parties in obtaining the divorce, and the evidence was properly
" received.

There is no question as to the power to grant alimony in this -
case. Upon proper application and notice, the court may revise
and modify any orvder made, and make such new orders as may
be necessary respecting alimony. G. L., ¢.182, 5. 156; Zla v. Ela,
ante 116, 121, and cases cited. Adultery committed by the' plain-
tiff before or after the decree of divorce 1s not, as matter of law, a
bar to this petition. The plaintiff may have earned the property,
and justice may require a division of it, although both parties are
corrupt. Whether the plaintiff is entitled to alimony is a ques-
tion of fact.
: Exceptions overruled.

CARPENTER, J., did not sit: the others concurred.

BopwerLL v. NUTTER & .

The interpretation of a will, being the ascertainment of the fact of the
testator’s intention, is ordinarily determined by the natural weight of
competent evidence proving that fact, and not by artificial and tech.
nical rules. . '

An interest in land does not pass, by resulting trust, from the owner to
one whose money is expended in improving the land.

B v EqQurry, by the administratrix (who is the widow) of
Moses Bodwell, for a construction of his will, the establishment of
a resulting trust, an injunction, and a sale of land. Facts found
by a referee. The following are two items of the will:
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I. «I give, bequeath, and devise to my beloved wife, Susan Bod-
well, all my estate, both real and personal, for and during the term
of her natural life, to have and to hold the same to her and her
assigns, with all the appurtenances thereto belonging for and dur-
ing the term aforesaid; and she is hereby authorized to sell at
public auction or private sale, or otherwise dispose of, both my
real and personal estate, or any part thereof, whenever it may seem
for her interest so to do; and she is hereby authorized to use so
much of the income and principal of said estate as may be need-
ful for her comfortable maintenance and support for and during
the time aforesaid, or so long as she shall remain my widow.”

II. «I give, bequeath, and devise to my three daughters * * *
to be equally divided among them, whatever and all of said estate
as shall remain after my said wife’s decease, to have and to hold
the same to their own use and benefit forever.”

Greorge & Shirley, for the plaintiff.
L. 8. Morrill, for the defendant Dickerman.

Dog, C.J. A trust, resulting from the plaintiff’s payment of
the price, or part of the price, of land conveyed to her husband,
the testator, is not found by the referee, and there is no evidence
on which it can be found. Three hundred and fifty dollars of her
money was expended in erecting or repairing buildings upon land
bought by him. in Bow. The money thus applied was given to
him. He sold the land, and paid the proceeds for other land in
Concord bought by him, and conveyed to him. Four hundred
dollars of her money was used in enlarging or repairing buildings
upon the Concord lot, and she has expended $500 more upon the
same lot. She paid no part of the price, but furnished money for
the improvement of his land. There was no resulting trust. Fran-
cestown v. Deering, 41 N. . 438.

Without the limitation expressed by the words “or so long as
she shall remain my widow,” the will would give the plaintiff a life
estate and a power of sale. Burleigh v. Clough, 52 N. H. 267. «To
have and to hold the same to her and her assigns ” is superfluous.
Without that clause, the life estate would go to her and her assigns.

“ 8o long as she shall remain my widow” means “so long as she
shall remain unmarried;” and her marriage with Sanborn termi-
nated whatever interest was limited by this clause. The extent of
the interest thus terminated is not clear. Without the widowhood
clause, the first item would give her a life estate, power to sell all
or any of the estate “ whenever it may seem for her interest so to
do,” and authority ¢ to use so much of the income and principal of
said cstate as may be needful for her comfortable maintenance and
support.” The second item gives the daughters the remainder af-
ter her decease, and is silent as to widowhood. ¢ Income,” as well
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as “ principal,” is named as the property of which she is to have. a
needed use ((Cram v. Cram) [ante 85] during widowhood ; and the
literal meaning of some part of the will is necessarily qualified by
the literal meaning of some other part. The interpretation, being
the ascertainment of the fact of the testator’s intention, is deter-
mined by the natural weight of competent evidence proving that
fact, and not by artificial and technical rules. Kimbdall v. Lancas-
ter, 60 N. H. 264. The whole will, taken together, shows a pre-
ponderance of probability that he did not intend the plaintiff’s in-
terest in his estate should wholly cease at second marriage. The
vidual limitation, not extended by legal presumption, applies to her
consumption of the principal, and leaves her a life estate.

The tenant for life did not acquire the daughters’ remainder by
twenty years’ exercise of her right of possession. It was her duty
to pay the taxes. Peirce v. Burroughs, 68 N. H. 802 ; Morrison v.
Manchester, 58 N. H. 588, 557; Clark v. Middlesworth, 82 Ind.
241, 249, 252 ; Burroughs Taxation 858. Her mortgage of the
land did not work a forfeiture of her life estate. Gen. Laws, c.
185, s. 18; 4 Kent Com. 82, 427 ; French v. Prescott, 61 N. H. 27 ;
M. W. Hotel Co. v. Marsh [ante 2807]. No cause is shown for an
injunction or a sale.

Case discharged.

BINGHAM, J., did not sit: the others concurred.

WHITMAN, Ez'r, 4p’%, ». MOREY & a.

On the question of testamentary capacity, the will itself is evidence.

On the question of undue influence, the proponent of the will may show
that nominal legacies to beirs other than children were inserted at the
suggestion of the person who wrote the will, because he erroneously
supposed it necessary to the validity of the will.

‘When portions of a deposition are read by one party for the purpose of
contradicting the witness who gave it, the other party may read, from
the same deposition, so much as pertains to the same subject, and
tends to explain, qualify, or limit what is so read.

The practice of requiring an executor, upon the issues of insanity and
undue influence, to call all the subscribing witnesses to the will, if
alive, sane, and within the jurisdiction, should not be departed from
without good cause.

Whether a party shall be allowed to put leading questions to his own
witness is determined by the presiding justice while the examination
of the witness is going on before him, and is not matter of exception.




