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measure deprive him of the means of meeting his obligation to
the assignee, and so would in effect render the notes worthless, and
defeat the assignee’s intention of collecting the purchase.price for
the benefit of all the creditors. The assignee has now asserted his
claim, not to this specific property, but to its proceeds, and is enti-
tled to the aid of this court. These foreign creditors of a foreign
debtor are not entitled to call upon a New Hampshire court to give
them more than their share of the assets, when the effect must be
to prejudice the rights of other creditors, and seriously embarrass
the assignee in his efforts to administer the estate for all the cred-
itors, according to the law of the debtor’s domicile. None of the
debts here sued on were contracted here, and there is no possible
injustice or hardship in compelling these creditors to resort for
redress, as the other creditors must do, t0 the courts of New York,
where their claims arose, and where alone the estate can be so
administered as to do justice to all concerned.

BrooeErT, J. The assignee having affirmed the sale from
Copps to the plaintiff, the case stands, as between the latter and
the defendant, as if there were no assignment. The right of the-
assignee to disaffirm the sale and assert his title being personal to
himself, the plaintiff cannot exeicise the option for him, and set up
his title as a bar against the assignor’s attaching creditors. Chap-
ter 814, N. Y. Laws of 1858, conferring on an assignee the right
to set aside a fraudulent ‘conveyance by the assignor, does not
apparently, even in that state, preclude a creditor from bringing
an action for that purpose, provided no such action has béen
brought by the assignee. Leonard v. Clinton, 26 Hun 288; Burr.
Ass. (24 ed.) 852. But however this may be, comity does not
require that protection from attachment be extended to property
in “this jurisdiction which the assignee does not ask to have pro-
tected, and which he has abandoned; and the parties to this suit
will be left to determine their respective legal rights to such prop-
erty as if the assignment had not been made. See, generally, Young
v. Kimball, 59 N H. 446; Lane v. Moore, 59 N. H. 80 ; and Eddy
v. Winchester, 60 N. H. 64. .
Case discharged.

- SMITH, J., did not sit: the others concurred. .

PiocxEerRING v. PICKERING.

On a bill in equity for an accounting, brought by a tenant in common
against his cotenant, who has been'in possession and received the
entire rents and profits, the defendant may be allowed the expense of
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necessary repairs that have materially increased the value and income
of the common property, but not the expense of insurance, if it does
not appear that it was procured for the plaintiff, or with his knowledgo,
or on his interest, or that he has received or claimed any benelit from it.

Brrn v FQurTy, for an accounting between tenants in common.
The defendant claimed to be allowed for necessary repairs made
by him upon the premises without notice to the plaintiff.

John Hatch, for the plaintiff. «I know of no adjudication or
priticiple by which one shall be compelled to pay another for ser-
vices rendered without request or assent, express or implied. The
plaintiff is not liable for money paid, because it was without his
assent; nor is he liable as cotenant, because he was not in fault,
having never been requested to make the repairs. That the repairs
were proper and necessary does not alter the case.” Savage, C. J.,
in Mumjord v. Brown, 6 Cow. 475.

This has been the uniform rule, that one tenant in common can-
not compel his associate to contribute for repairs to the common
property without a previous request to unite in making them. The
old writ de reparatione facienda implied notice and a refusal to join.
Doane v. Badger, 12 Mass. 65-70; Stevens v. Thompson, 17 N. H.
108111 ; Wiggin v. Wiggin, 48 N. H. 561-568 ; Calvert v. Adldrich,
99 Mass. Td; Kidder v. Rigford, 16 Vt. 1695 Crest v. Jack, 8
Watts (Penn.) 238; Dech’s Appeal, 57 Penn. St. 467 ; Beaty v.
Bordwell, 91 Penn. St. 438; Walter v. Greenwood, 29 Minn. 87 ;
Stover v. Cory, 58 Towa T08; Hancock v. Day, 1 McMull. (S. C.)
Iq. 69—8. (., 86 Am. Dec. 293 ; Louvalle v. Menard, 1 Gill. (11L)
89—.8. 0., 41 Am. Dec. 164; Thurston v. Dickinson, 2 Rich. (8. C.)
Eq. 817—48. C,, 46 Am. Dec. 56.

In Stevens v. Thompson, supra.it was held that a tenant in com-
mon cannot charge his cotenant with additions made to the build-
ings without some agreement; and if he may recover a contribu-
tion formecessary repairs, he can do so only upon notice and an
opportunity to his cotenant to unite in making the repairs, or unless
the repairs are made under such circumstances as excuse a want of
notice. In Wiggin v. Wiggin, supra, Bellows, J., said—“ We find
no authority that would sanction the making of repairs by one
tenant without the request of the other:”

Here the case does not show any such need of immediate repair
that the defendant had no opportunity to notify the plaintiff, nor
any circumstance that would excuse a request to join in making
the improvements.

It may be said that this is an equitable proceeding, and the ex-
peunses having been incurred in good faith for the common benefit
of the owners of the property, the plaintiff should share in them,
28 she has in the increased income; but there is nothing to show that
she was able, or in a situation, to have joined in the improvements,
had she been requested to do so. It may be said of almost all prop-
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erty that is rented, if money were expended upon it, it would be
materially increased in value and income, but the owner, being un-
able to incur the expense, has to submit and be content with the
moderate return it brings him. Her inability or reluctance to
suffer the cost of the repairs or desived imprdvements is no hard-
ship to the-defendant. If he desires a different state of things, he
has his easy and prompt remedy by partition of the common prop-
erty; but while he chose to own it in common, he was bound to so
use and manage it as not to inflict an injury on his cotenant by
making repairs that were beyond her means. . .

J. W. Emery, for the defendant.

BmwemAm, J. The plaintiff seeks for an accounting, and to
chavge the defendant for the rents and income of lands and build-
ings thereon. The parties ave tenants in common. The defend-
ant has had the possession and income of the property since Decem-
ber 27, 1888, and has in that time expended $870 in necessary
repairs that materially increased the value of the buildings and the
income, and claims to be allowed for the same in the accounting.

"The plaintiff had no notice of the repairs, and was not requested

o join in making them.

If we are to consider it settled at common law that one tenant.
in common cannot récover of his cotenant a contribution for nec-
essary repairs, where there is no agreement or request or notice to
join. in making them, or excuse for a notice not being given to join
( Stevens v. Thompson, 17 N. H. 108, 111, Wiggin v. Wiggin, 48
N. H. 561, 568), because both parties, until this is done, are equally
in fault, one having as much reason to complain as the other
( Mumford v. Brown, 8 Cow. 476-47T, Kidder v. Rizford, 16 V4.
169-172, 4 Kent Com. 371, Doane v. Badger, 12 Mass. 66-T0,
Calvert v. Aldrich, 99 Mass. 78), it does not follow that in this
proceeding for an equitable accounting for the income, a part of
which is produced by the repairs, the defendant may not be allow-
ed for them. There is a wide difference between a right of action
at common law to recover a contribution for repairs, and a right to
haye them allowed out of the income, which exists in part through
their having been made. In the first case, the party makes them
at his will on the common property without the consent or knowl-
edge of his cotenant, while in the last the cotenant recognizes the
existence- of the repairs, that they have materially increased the
income, but demands the increase and refuses to allow for the
repairs. The objection, that no privity, no joint knowledge, no
authority existed, is in equity and good conscience waived when
the entire income is demanded. It is not unlike the ratification of
the acts of an assumed agent: if relates back to the time of mak-
ing the repairs, and makes the plaintiff a privy from the beginning.
He cannot claim the repairs and the income, and equitably ignore
the expense of making them.
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In Moore v. Cable, 1 Johns. Ch. 885, a bill for the redemption of
a mortgage, it was decided that the mortgagee should not be charged
for rents and profits avising exelusively from repairs made by him.

In Jackson v. Loomis, 4 Cow. 168, an action of trespass for mesno
profits against a bona fide purchaser, it was held that he should be
allowed against the plaintiff, in mitigation of damages, the value of
permanent improvements, made in good faith, to the extent of the
rents and profits claimed by the plaintiff. Green v. Biddle, 8
Wheat. 1.

In Rathbun v. Colton, 15 Pick. 472, 485, it was decided that
when the rent of a trust estate is increased in consequence of im-
provements made by the trustee, the beneficiary may be put to his
election, either to allow the trustee the expense of such improve-
ments, or be deprived of the increase of rent obtained by means
thereof; that the question was not whether the trustee has a right
to make a charge for the improvements, but whether the plaintiffs
were entitled to receive any benefit for them, they refusing to con-
tribute their share towards the expense.

It seems, however, that courts of equity have not confined the
doctrine of compensation for repairs and improvements to cases of
agreement or of joint purchases, but have extended it to other

.cases where the party making the repairs and improvements has
acted in good faith, mnocently, and there has been a substantial
benefit conferred on the owner, so that in equity and right he
ought'to pay for the same. 2 Btory Eq. Jur,, ss. 1236, 1237,7995;
Coffin v. Heath, 6 Met. 76, 80. And in 2 Story Eq. PL, s. 799 b
n. 1, it is said,—* In cases where the true owner of an esta,te after
a recovery thereof at law from a bona fide possessor for a valuable
consideration, without notice seeks an account in eqmty as plain-
tiff against such possessor for the rents and profits, it is the con-
stant habit of courts of equity to allow such possessor (as defend-
ant) to deduct therefrom the full amount of all meliorations and
improvements which he has beneficially made upon the estate, and
thus to recoup them [rom the rents and profits. * * * So, if the
true owner of an estate holds only an equitable title thereto, and
seeks the aid of a court of equity to enforce that title, the court
will administer that aid only upon the terms of making compensa-
tion to such bona fide possessor for the amount of his mehom’mons
and improvements of the estate beneficial to the owner.” This is
on the old, cstablished maxim in equity jurisprudence, that he who
seeks equity must do equity. Hannan v. Osborn, 4 Paige Ch. 386 ;
Deek’s A»);u()al 57 Peun. St. 468, 472; Peyton v. Smith, 2 Dev. &
Bat. Iiq. 325, 349; Hibbert v. Coo/te, 1Sim. & S. 552.

The sum of 8370 for the repairs may be deducted from the in-
come, if it amounts to that sum; if not, then to cancel the income,
whatever it may be.

The claim for insurance should be disallowed. It does not ap-
pear that it was procurcd for the plaintiff, or in her interest, or
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with her knowledge, or that she has ever received or accepted any
benefit arising from, it.

. Case discharged.
BropertT, J., did not sit: the others concurred.

Le RovceTEL v. MANN, Ex'r.

The enumeration of specific things in the same clause of a will which
gives “all the rest and residue ” to the same person, does not neces-
sarily make.the bequest specific.as to the things enumerated. )

The erection of a monument to the testator’s memory made a charge

upon land specifically devised.

Brrrn iy EqQuiry, heard on bill and answer. The bill sets out
the will of Moses Mann, late of Grcenland whereof the defendant
is executor, in substance as follows:

«I direct my executor hereinafter named to erect a suitable
monument to my memory in.Greenwood cemetery, if the same

«shall not have been completed during my life, and to place a suit-,

able inscription thereon, and the care of the same I commit to him

‘) during his life, intending to devise to him my homestead farm and

' buildings, also four acres of land in Cedar swamp and an acre of

marsh land as hereinafter provided.”

He then directs the sale of the remainder of his real estate for
the payment of certain specific legacies, among which is one of
$409. to the plaintiff. . Then follows the dévise of the homestead,
&c., “Also all my household furniture, wearing apparel, cattle,
hmses, carriages, tools, produce [&e.], and all the rest and residue
of my estate not hereinbefore bequeathed or devised or mentioned,”
&e., to the defendant. The testator died possessed of the before
mentioned real estate, and of large personal estate claimed by
the defendant to be specifically bequeathed. The defendant was
named as executor, and after his appointment sold the"lands, as
directed in the will for about $3,200, being more than sufficient to
pay all of said legacies; he has paid the plaintiff one hundred dol-
lars only on account of the legacy to her, and neglects and refuses
to pay her more. The plaintiff prays that he be ordeired to pay
her the remainder of the legacy.

The answer alleges that Moses Mann made a codicil to his will,
wherein he changed the disposition of his homestead farm, &e., so
as to give the defendant only a life estate, with remainder to "his
children; that substantially all the goods and estate of Moses
Mann was specifically bequeathed and devised excepting the real
estate described in the bill, which he was to sell for the payment
of the legacies named, and that nothing remained, not specifically



