514 FISHER w». LORD. [Carroll,

returned and recorded within thirty days, as required by Gen. St.,
e. 61, 5. 14 (G. L., ¢. 67, 5. 18). The court ruled otherwise, and
the defendants excepted.

The plaintiff recovered a verdict for $1,600, which the defend-
ants moved to set aside as being excessive. The motion was de-
nied, and the defendants excepted.

E. A. Hibbard and John C. L. Wood, for the plaintiff.

Worcester & Gaffney, T. J. Smith, J. B. Nash, and G. W. M.
Pitmamn, for the defendants.

. BropgETT, J. In many cases, requirements that proceedings be
recorded or certificates filed are regarded as merely directory, and
not as steps necessarily precedent to the validity of the act (Hayes
v. Hanson, 12 N. H. 290, Smith v. Bradley, 20 N. H. 117, Converse
v. Porter, 45 N. H. 3&5, 389, Pond v. Negus, 8 Mass. 230, 231,"
Williams v. School Dist., 21 Pick. 75, 82, Jackson v. Young, 5 Cow.
269), and the provision of Gen. St., ¢. 61,s. 14 (G. L., ¢. 67, s.
1R), requiring selectmen to make a return of every highway by
them laid out within thirty days, and cause the same to be recorded
by the town-clerk, we think is to be so regarded. Doubtless as
against a land-owner, or other person entitled to appeal from its
laying out, a highway cannot be considered as duly laid out until the
return of the selectmen is deposited with the town-clerk for record,
and perhaps not for any purpose (Hayes v. Shackford, 8 N. H. 10,
Greeley v. Quimby, 22 N. H. 335, 889, Commonwealth v. Merrick,
2 Mass. 529); but in this view the highway here became a legal
one long prior to the plaintiff’s injury, and the defendants being
in no way prejudiced by the failure of the selectmen to malke re-
turn of its laying out agreeably to the statute, they can take noth-
ing by their objection to its legality.

The exception to the denial of the motion to set aside the ver-
dict as excessive raises no question of law, is not properly here,

and will not be considered.
: Fzceptions overruled.

SwrrH, J., did not sit: the others concurred.

FISHER & a. v. LORD.

An action.cannot be maintained in the courts of this state to recover the
price of intoxicating liquor sold by the plaintiff to the defendant in
“Massachusetts (where the sale was legal), when it appears that the
plaintiff actively aided the defendant in the execution of his purpose
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to keep and sell the same here in violation of law by packing it for
transportation in a way to conceal the fact that the packages con-
tained liquor.

AssTMPsIT, fo recover the price of intoxicating liquor sold in
Massachusetts by the plaintiffs to the defendant. [acts found by
the court. :

F. Weeks, for the plaintiffs.
J. H. Hobbs, for the defendant.

JiNGHAM, J.  The plaintiffs reside in Massachusetts and the
defendant in New Hampshire. The liquors sued for were sold in
Massachusetts to be resold in New Hampshire in violation of law.
The plaintiffs, to aid the defendant in the resale, and enable him
to ovade the law and avoid detection, agreed, as a part of their
contract of sale, to pack the liquors so as to avoid suspicion; and in
executing this part of the confract they concealed the liquors by
sending twenty-gallon kegs in sugar barrels, and smaller kegs in
boxes packed in sawdust.

The fact that the defendant was a town agent does not change
the case, as he was acting outside of his agency, which was known
and understood between the parties.

The mere knowledge of the unlawful intent of the defendant by
the plaintiffs would not bar them from enforcing their contract to
recover in our courts; yet if they in any way aid the defendant,
in his unlawful design to violate our laws, such participation will
prevent them from maintaining an action. The participation by
them must be active to some extent; they must do something in
furtherance of the vendec’s design to violate our laws ;—but pos-
itive acts in aid of the unlawful purpose, though slight, ave suffi-
cient. No nation or state is bound to recognize or enforce con-
tracts which are injurious to its interests, the welfare of its people,
or which ave in fraud or violation of its own laws. Hill v. Spear,
50 N. II. 268 ; Smith v. Godfrey, 28 N. H. 879, 883 ; Skiff v. John-
son, 57 N. H. 475 Gaylord v. Soragen, 82 Vt. 110 ; Feineman v.
Sachs, 38 Ks. 621—S8. C., 52 Am. R. 547.

The plaintiffs, in effect, ask the court to aid them in collecting
of the defendant pay for services tendered him in so packing and
disguising the liquors forwarded to New Hampshire as to enable
him to avoid and violate the laws of the state. These acts of the
plaintiffs were positive, were required by the contract of sale, and
bar their right to maintain this action.

Eaeeption overruled.

SmrTH, J., did not sit: the others concurred.




