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theof member. The certificate remains in the andpossession
death,control of the member until and the for theprovision paying

benefit to the named in the certificate at the death of theperson
member, as then leaves the to the benefi-appears, power appoint.

that iscontinuous until event. The ofciary power appointment
member,the one in the contract which is to the andthing given

no of -itsover that other has control. Thepower person rightany
free exercise its continuance until death. Therequires appoint-

wife, to at the timement Barton of the his the benefitplaintiff,by
member,he became no bar his to anothera was to right appoint

the con-or others a She was no tosubsequent,by change. party
tract, and in the The contractno vested benefit.acquired right

Barton, defendants, who,husband, onwas between her and the
the of the conditions of to payperformance membership, agreed

histhe benefit to whose name might appear by entryany person
the the his death. Theon the record-book or face of certificate at

continuous, to theof free and no rightpower appointment being
until it certain that herbenefit could vest in the becameplaintiff

husband’sin the certificate as at hername remained beneficiary
If, of her thedeath. the name asentry plaintiffby beneficiary,

benefit, con-whatever in the it was ainterest only■acquiredany
defeat,interest, andwhich her husband had the topowertingent

defeated, of inthe substitutionwhich he has by exercising power
other,the of beneficiaries.appointment

175, Laws, insur-which the benefits of lifeGen.Chapter gives
ofnamed in the to the exclusionance to the beneficiaries contract

assured, does notand of thethe creditors personal representatives
insurance, butto control or contracts ofinterpret protectsattempt

nobeneficiaries, be,be found to and haswhoever they appli-may
Barton,T. arecation The James W. andhere. plaintiffs, Betsey

There must be for the defendantsentitled to the fund. judgment
Barton, in the suit ofin of A. and for thethe suit Sarah plaintiffs

Barton.James A. and T.Betsey
Judgment.

J.,Smith, did not sit: the others concurred.

Davenport Adm'r,Sargent, & a.v.

devised is not with aspecifically charged general pecuniaryReal estate
thatwill,in the same there is to showwhenlegacy, given nothing

was the intention of thesuch testator.
is not Laws, 203,rule c. s. 14.changed byThe Gen.

to recover from the defendantBill in Equity, admin-Sargent,
the willwith annexed of Eliza the of aistrator amountBixby,
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facts, which were$500of in her will. Theto thelegacy plaintiff
of the court.in thethe appearparties, opinionagreed by

Mitchell, debts, ofThefor theBingham expensesplaintiff.$
administration, sickness, tofuneral amountedlast and charges

estate, not$503.23,—or $160.45 in excess of the specifi-personal
therefore,remained, as aThere charge upon,cally bequeathed.

testate,from, this balancethe of theor to be satisfied estatereal
$500. defi-$160.45, thisof the of Toand satisfyplaintiff’s legacy

him; hecourse tothe administrator the openciency, pursued only
the realto sell a offor and obtained license portionpetitioned

to which he de-estate. In his statement the liabilitiesof satisfy
ofestate, thesired to the real he includedsell plaintiff’s legacy

$500.
$160.45$1,320,The sold for from which the balance ofland was

:was the has not thebut administratorpaid; legacypaid plaintiff’s
hence this proceeding.

has, under theIt is that thesubmitted defendant administrator
law, hisinbut to this from the fundsno alternative legacypay
hands. of whichfunds, and the real estate the saleThese from

realized, theofwere to thewerethey primarily subject payment
debts, administration, sickness,of last funeral charges,expenses
and was to all stoodthis Neither class the other:preferredlegacy.
alike, was toand each entitled liquidation.

estate, notHad there been real estate or sufficient spe-personal
for theor that would first liabledevised bebequeathed,cifically

debts, undersatisfaction of the and thisexpenses, charges, legacy,
the statute:following

estate, or be-“The real and not devisedpersonal, specifically
chargesbe first to theshall liable of thequeathed, payment legal

will, bethe estate and the toandagainst legacies appliedgiven by
of theto make the share of child born after deceasetheup any

testator, child, child,or of or notor of issue omitted pro-any any
L., 203,vided G. nofor in the will.” c. s. 13. But there being

devised,real that ofestate nor an amount per-except specifically
debts,sonal sufficient to the andestate satisfy expenses, charges,

this estatethe is to be taken the realfromdeficiencylegacy,
devised, ofwhich is liable for the of so muchspecifically payment

debts,the this estateand as thecharges,expenses, legacy, personal
Laws,will not under s. 14 203 Gen. is as fol-of c. of whichpay,

:lows
e.,“If the same the or notreal estatepersonal specifically[i.

sufficient,is anddevised or not the devisedbequeathed] property
therefor,be andshall liable and the settlebequeathed judge may

decree, liabilities,his the of such so that eachamountadjust, by
; anddevisee and contribute in theretomay just proportionlegatee

be thesuch liabilities taken into consideration and allowed inmay
estate, ofdivision of the real in the saleand license forgranting
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estate,real and in the decree of distribution of estate,the personal
as the case may require.”

It would be difficult to state rule which would moreany plainly
indicate the course to be the administrator, or onepursued thatby
would more and define the ofclearly prescribe respective rights
the and devisees,and and othersgeneral specific legatees having

the To inlegal charges against estate. accordance withperform
rule,this the administrator has to this Thatpaysimply legacy.

law,will be a full with the and acompliance complete discharge
the administrator of his trust duties.by

then,estate,The testate’s real even devised,though specifically
is debts,to the of this as wellsubject as the ex-payment legacy,

;and other and the trust fundpenses, charges contemplated by
and infor the clause of' the will is limited toprovided theeighth

debts,balance after the full thesatisfaction ofremaining expenses,
and this The administrator had as muchcharges, legacy. right,

and was under the same to this from theobligation, pay legacy
sale,avails-of debts,the real estate as the balance of the expenses,'

and which he did His andcharges, werepay. authority obligation
and derived from theprescribed same statute.by

This is rule,the rule. This so far itunmistakably asstatutory
is in conflict with the former common-law rule to theapplicable

wills,construction of under circumstances similar to those of this
case, must, course,of and determine the of thegovern rights

•parties.

Streeter,Chase for the defendants. What was the intention$
testatrix,of the as determined the ofnatural theby weight compe-

tent evidence in the case ?
“In the seventh clause of the will she $500the ingives plaintiff

clause,and in the trustees,to themoney,” Pieimont farmeighth
that,and the Concord homestead. isIt evident at the time of

will,the she understood that she was $500of “inmaking possessed
of,which she could besides said farm and homestead.money” dispose

homestead,the farm and whole,She as a in hands ofputs the
trustees, on, rent,to and the incomecarry thereof forapply speci-

used,fied theIn there is no thatpurposes. language suggestion
this trust tois be reduced to ofproperty the whole or apay part

“$500the more than there is that saidmoney” legacy, any legacy
is to be toreduced make a of the trust in caseup part property,
that was not all owned the testatrix at her decease. The termsby

theof will show that she had in mind of $500a fundunmistakably
“in as a for distinct andmoney” specific subject disposition, sepa-

homestead,rate from the farm and and that in the same togiving
the noshe had or intention ofplaintiff the farmthought affecting
and homestead in or to extent.any way any

The devise of the farm and homestead is a devise. Whilespecific
devise of is 471,land considered Redf.every Willsspecific (2
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Wallace, 149,478, 28 H.Wood, v. N.8 Pick.Humes Wallacev.
in this instance theN. nature45 243-265),v. H.Healey Toppan,

is factthe devise an additionalas a ofof the trust created part
devise,it to be a hav­the testatrix intendedthat specificshowing

sucliof devises.all characteristicsthe common-lawing
anddevise,orthe characteristics of a legacy per­One of specific

one, is not tois, it contribu­most that subjectthehaps important
in nor,to deficiencies legacies;tion make generalup unexpected

hand, or devisee claim contri­can theon otherthp legateespecific
on account of anbution other or devisees unexpectedfrom legatees

Adm’rs,or Schoul. Ex’rs and ss.in his devise.legacydeficiency
462, 549, 552;461, ; Wood,2 Wills Humes v.490 Redf. (1866)

Mathes,; 282;Bascom, 49supra v. 122 Mass. PerkinsFarnum v.
114,107,N. H. authorities cited.and

208,14, Laws,But that ss. c. Gen. have ma-is 13 andit argued
this firstthe common law The threeupon point.terially changed

are a mere of the common-law onlines of s. 13 statement liability
section addsthe the remainder of the a new notsubject; liability

at common of the shares offor law—thatprovided making up
in theand other not for will. Thechildren providedposthumous

s. 14 these andclaims that all liabilities together,plaintiff groups
makes and liable to contribution for mak-devisesspecific legacies

indeficiencies all of them alike.ing up
sections, form,in their were first introduced intoThese present

time of inour statutes at the the revision 1842. It fromappears
that revision,the of the commissioners who made that thesereport

3, 355,sections were based N. H. Laws s. 356.upon (1830), pp.
In an it theirintroduction to their that has beenthey sayreport,
desire intention “not orand to change important principles provi-

where,established,sions in aare well few cases inwhich except
it,their seemed to and which arerequirejudgment, public policy

in the No such is in con-noted notedchangegenerally margin.”
submit,and,sections,these none intended.nection with we was

inSection 3 of the earlier creates a favorstatute simply liability
inof and other children not mentioned the will. Sec-posthumous

tion this and also to the com-13 of the revision refers to liability,
of,before but makes no in either:mon-law liabilities spoken change

all,it a of as existed at thecontains general summary theysimply
time of the revision.

fromBut liabilities differ each other in charac-these essentially
others,: to of the estateter some must be the exclusion whenpaid

other firstis not to all. Debts and comesufficient legalpay charges
the claimsin the of and then of children notorder pro-payment,

will, and alsovided for in the Generallegacies. legacieslastly
not to be if there are nothave the characteristic that are paidthey

aside from those devised orsufficient assets specifically bequeathed
estate.to the same and the other thechargeslegal againstpay

the13 makes estate not devised orSection bequeathedspecifically
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claims,liable to the of these to their severalpayment according
characteristics aforesaid. To illustrate: If there are no specific
devises or and the estate is not sufficient to alllegacies, saidpay
claims, this section themmakes to thepayable aboveaccording
mentioned and not rata. If the estate notpreferences, pro specifi-

claims,devised or is sufficient to all saidcally bequeathed ofpay
course their characteristics will not in the 13thappear applying

sufficient,But if the same is notsection. s. 14 makes the property
therefor;devised and liable and we liablebequeathed accord-say

characteristics,to their several that is toing liablesay, absolutely
full,to the of debts in and if left,balance thereof ispayment any

to the of the of will,claims children omitted in thepayment but
to ofnot the if remains;balance stillpayment legaciesgeneral any

for the law has made not togeneral legacies debtssecondary, only
will,and the claims of children not inmentioned the but also to

anddevises It be with as muchspecific legacies. may argued rea-
son, that s. 14 the character of inchanges general legacies making

in children,them to debts and claims ofpreference orpayable at
same,least rata with the as that itpro them to thechanges extent

takeof them of devises andmaking precedence specific legacies.
The of into the administrator’s salechange realty money by did

not the fund,character of the nordestroy fiduciary theimpair
of the beneficiaries the of debtsright andbeyond payment ex-

196, Laws,6 of c.Section Gen. shows the truepenses. construc-
4,tion of s. o. 203.

Allen, In theJ. will of Eliza which is referredBixby, to in
case, chattels,the besides certain of thespecific bequests following

items appear:
“Five. It is wish and will that no ofmy part my personal prop-

shall be of sale.”erty disposed by
“ son,Seven. I and unto Edwingive bequeath B.my adopted

Vt.,of South ofthe sum fiveDavenport, hundredNewbury, dol-
lars in money.”

Item devises the testatrix’s tohomestead trusteeseight to apply
the income to the of John and life,Elizabeth forsupport Bixby
and their decease to the of someat orsupport worthy person per-
sons, nominate,whom in the Newthey may Centen-Hampshire
nial Home for the in Concord.Aged

After the ofsatisfying specific bequests thepersonal property,
defendant, who is administrator with the annexed,will had not
sufficient estate with which topersonal the debts andpay expenses

settlement,of and license of courtby has sold theprobate real
estate. The $500,claims satisfaction of his ofplaintiff legacy

will,in item seven of the fromgiven the balance of the proceeds
of the real estate. If his cannot be satisfied in this helegacy way,
claims the whole remainder of the estate as his

In the consti'uction of the will the intention of the testatrix
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56Ricemust v. Society,evidencefound govern.competentby
511;203; Bartlett, N.197, v. 58 H. Kim­191, 198, BrownN. H.

theLancaster, in will no60 N. H. 264. There are expressv.ball
the real estate devised for ato specificwords of intention charge

of to thethethe of legacywith pecuniary f500purpose payment
is, did intendthat the testatrix notThe presumptionplaintiff.

withhave effect inconsistentshouldthe general anythat bequest
land, the ofor withdevise of the specific bequeststhe specific

chattels, shouldthat heror with the direction propertypersonal
sold, is offered to rebut thatno evidencebe and circumstantialnot

to offer it is sus­and omission affirmativethe proofpresumption,
assumed that a testator intends allit. It often bemaytaining Ijis

shall be sat­real andof personal property fullytestamentary gifts
; at time heand kinds of his theand the amounts propertyisfied

will,his be evidence on thedirections for ques­maygave drafting
142,N. Y. In thishis v. 85 147.Hoyt Hoyt,tion of intention.
onof evidence the of thethere is a omission partcase significant

show,shown, to that the amounthas nor offeredHe notplaintiff.
shethe at the time directed the willand kind of testatrix’s property,

•drawn, tend an intentionto was such as to to show that thebe
out of theshould be devisedrealtylegacy paid speciallyplaintiff’s

suchuse What effect evidence wouldfor a different and purpose.
For thatit is not to thehave inquire. aughtnecessary appears,

time would tend to show that shetestatrix’s at that ex­property
his to be out of which she afterwardspersonalty,pected legacy paid

of, of a tono evidence hisleaving purposedisposed charge legacy
land 3 Jarm.on the devised. Wills Am. 424(5th ed.)specifically

n., n.459
common law or will notAt a devise bespecific bequest charged

with the of a nor abated inlegacy,payment general pecuniary
of a unless such to havefavor beengeneral legatee, appears clearly

608;of 2 2the intention the testator. Jarm. Wills Redf. Wills
549; 1223;462, 12 Ex’rs 191.Williams And theRoper Leg. leg-

could not intended enactmentislature have to theby any change
common law in this without the expressedrespect clearly language

Laws,for c. 203, 13,of a statute that Gen. s. it isBypurpose.
estate,that real and notprovided devised orpersonal specifically

shall be first liable to the of thebequeathed, payment legal charges
estatethe and the will and to makegivenagainst legacies by up

child,the share of after-born or of child orany issue of a childany
will;for innot the and section 14 of theprovided by same chap-

ter, if the and undevised is notunbequeathed sufficient,property
isthat which devised and is made liable for thebequeathed pur-

named 18. Therein section is in theposes ofnothing language
these sections that a orspecific devise is to beshowing legacy

or indiminished exhausted a notsatisfying legacy specific.
The true construction of these sections is found by reference to

other statutes the same 15,Sectionexisting upon 196,c.subject.
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for the order in which demandsprovides the estate shallagainst
be and shows that and establishedpaid, wereexisting priorities

14;not in 196, 6,sections 13 andchanged and c.by anything s.
that personal shouldproviding notproperty specifically bequeathed

debts,be sold if not needed for the of makes it thatpayment plain
devises,and whichbequests have notspecific specific been made

toinferior ofspecific bequests cannot bepersonal property, charged
thewith -of Inpayment thegeneral pecuniary legacies. revision

1842, when sections 13of and 14 first form,in that theappeared
incommissioners their did not indicatereport toany purpose

the law the andchange existing theupon subject; universal un-
and since that,that time arederstanding practice in thatproof,

revision, 'the did not intend to so farlegislature the com-change
mon law as to a torequire be orpecuniary legacy wholly partly

ofout and devises. Thespecific legacies ofpaid the realchange
into theestate administrator’s sale didmoney by not thedestroy

fund,of thecharacter nor the of theimpair beneficiariesright
the of debts andbeyond payment expenses.

son,the were the. If testatrix’s he wouldplaintiff not take the
* * *estate because hiswhole failed.merely childlegacy “Any

will,”omitted or not for in 208,the in e.provided 13,s. is the
*“ * *as child notsame named or referredevery will,to in his

is not a devisee orand who v.Gage 533,legatee.” 29 N. H.Gage,
wasThe named in the543. will as aplaintiff within thelegatee

statute, cannot,of the and he because hismeaning haslegacy
failed, take else not to him.something bequeathed Much less can

thetake whole estate. Thehe defendants are entitled to the fund
from the real estate without contributionarising to make the-­up

$500.ofgeneral legacyplaintiff’s
Case discharged.

Bingham, did notJ., sit: the others concurred.

a.Robertson v. The Northern Railroad.&

10, Laws,229,s. c. aUhder Gen. party who of thegives notice taking
of and doesdepositions, not take a indeposition thereof, ispursuance
liable to the adverse in the sumparty of atwenty-five cents mile for-

travel of oractual himself his toattorney same,attend the although
he is not of actual faultguilty or neglect, the failure causedbeing by-

unexpectedthe omission of the witness to attend.
Tichnor, 543,H.v. 47 N.Voght affirmed and followed.

CASE,to costs 10,recover under s. 229,e. Gen. Laws. In the
inbill between these onequity pending ofparties, the-application


