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of the member. The certificate remains in the possession and
control of the member until death, and the provision for paying the
benefit to the person named in the certificate at the death of the
.member, as then appears, leaves the power to appoint the benefi-
ciary continuous until that event. The power of appointment is
the one thing in the contract which is given to the member, and
over that power no other person has any contr ol. The right of its
free exercise requires its continuance until death. The appoint-
ment by Barton of the plaintiff, his wife, to the benefit at the time
he became a member, was no bar to his right to appoint another
or others by a subsequent, change. She was no party to the con-
traet, and acquired no vested right in the benefit. The confract
was between Barton, her husband, and the defendants, who, on
the performance of the conditions of membership, agreed to pay
the benefit to any person whose name might appear by his entry
on the record-book or the face of the certificate at his death. The
power of appointment being free and continuous, no right to the
benefit could vest in the plaintiff until it became certain that her
name remained in the certificate as beneficiary at her husband’s
death. If, by the entry of her name as beneficiary, the plaintiff
" -acquired any interest whatever in the benefit, it was only a con-
tingent interest, which her husband had the power to defeat, and
which he has defeated, by exercising the power of substitution in
the appointment of other beneficiaries.

Chapter 175, Geen. Laws, which gives the benefits of life insur-
ance to the beneficiaries named in the contract to the exclusion of
the creditors and personal representatives of the assured, does not
attempt to control or interpret contracts of insurance, but protects
beneficiaries, whoever they may be found to be, and has no appli-
cation here. The plaintiffs, James W. and Betsey T. Barton, are
entitled to the fund. There must be judgment for the defendants
in the suit of Sarah A. Barton, and for the plaintiffs in the suit of

James A. and Betsey T. Barton.

’ ) Judgment.
SmrrH, J., did not sit: the others concurred.

DAVENPORT v. SARGENT, Adm'r, & a.

Real estate specifically devised is not charged with a general pecuniary
legacy, given in the same will, when there is nothing to show that
such was the intention of the testator.

The rule is not changed by Gen. Laws, ¢. 208, s. 14,

BILL IN EQUITY, to recover from the defendant Sargent, admin-
istrator with the will annexed of EKliza Bixby, the amount of a
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legacy to the plaintiff of $500 in her will. The facts, which were
agreed by the parties, appear in the opinion of the court.

Bingham § Mitchell, for the plaintiff. The debts, expenses of
administration, last sickness, and funeral charges amounted to
$508.28,—or $160.45 in excess of the personal estate, not specifi-
cally bequeathed. There remained, therefore, as a charge upon,
or to be satisfied from, the real estate of the testate, this balance
of $160.45, and the plaintiff’s legacy of $600. To satisfy this defi-
ciency, the administrator pursued the only course open to him; he
petitioned for and obtained license to sell a portion of the real
cstate. In his statement of the liabilities to satisfy which he de-
iired to sell the real estate, he included the plaintiff’s legacy of
#500.

The land was sold for $1,320, from which the balance of $160.45
was paid ; but the administrator has not paid the plaintiff’s legacy :
hence this proceeding.

It is submitted that the defendant administrator has, under the
law, no alternative but to pay this legacy from the funds in his
hands. These funds, and the real estate from the sale of which
they were realized, weie primarily subject to the payment of the
debts, expenses of administration, last sickness, funeral charges,
and this legacy. Neither class was preferred to the other: all stood
alike, and each was entitled to liquidation.

Had there been real estate or sufficient personal estate, not spe-
cifically devised or bequeathed, that would first be liable for the
satisfaction of the debts, expenses, charges, and this legacy, under
the following statute:

“The estate, real and personal, not specifically devised or be-
queathed, shall be first liable to the payment of the legal charges
against the estate and legacies given by the will, and to be applied
to malke up the share of any child born after the decease of the
testator, or of any child, or issue of any child, omitted or not pro-
vided for in the will.” G. L., ¢. 208, s. 18. But there being no
real estate except that specifically devised, nor an amount of per-
sonal estate sufficient to satisfy the debts, expenses, charges, and
this legacy, the deficiency is to be taken from the real estate
specifically devised, which is liable for the payment of so much of
the debts, expenses, charges, and this legacy, as the personal estate
will not pay, under s. 14 of c. 203 of Gen. Laws, which is as fol-
lows:

«“If the same [7. e., the real or personal estate not specifically
devised or bequeathed] is not sufficient, the property devised and
bequeathed shall be liable therefor, and the judge may settle and
adjust, by his decree, the amount of such liabilities, so that each
devisee and legatee may contribute in just proportion thereto ; and
such liabilities may be taken into consideration and allowed in the
division of the real estate, and in granting license for the sale of
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real estate, and in the decree of distribution of the personal estate,
as the case may require.”

It would be difficult to state any rule which would more plainly
indicate the course to be pursued by the administrator, or one that -
would more clearly prescribe and define the respective rights of
the general and specific legatees and devisees, and others having
legal charges against the estate. To perform in accordance with -
this rule, the administrator has simply to pay this legacy. That
will be a full compliance with the law, and a complete discharge
by the administrator of his trust duties.

The testate’s real estate, then, even though specifically devised,
is subject to the payment of this legacy, as well as the debts, ex-
penses, and other charges; and the trust fund contemplated by
and provided for in the eighth clause of the will is limited to the
balance remaining after the full satisfaction of the debts, expenses,
charges, and this legacy. The administrator had as much right,
and was under the same obligation, to pay this legacy from the
- avails of the real estate sale, as the balance of the debts, expenses,
and charges, which be did pay. His authority and obligation were
prescribed by and derived from the same statute. .

This is unmistakably the statutory rule. = This rule, so far as it
is in conflict with the former common-law rule applicable to the
construction of wills, under circumstances similar to those of this
case, must, of course, govern and determine the rights of the
parties. ‘

Chase & Streeter, for the defendants. What was the intention
of the testatrix, as determined by the natural weight of the compe-
tent evidence in the case ?

In the seventh clause of the will she gives the plaintiff $500 « in
money,” and in the eighth clause, to trustees, the Piermont farm
and the Concord homestead. It is evident that, at the time of
malking the will, she understood that she was possessed of $500 “in
money”’ which she could dispose of, besides said farm and homestead.
She puts the farm and homestead, as a whole, in the hands of
trustees, to carry on, rent, and apply the income thereof for speci-
fied purposes. In the language used, there is no suggestion that
this trust property is to be reduced to pay the whole or a part of
the $500 «“ money” legacy, any more than there is that said legacy
is to be reduced to make up a part of the trust property, in case
that was not all owned by the testatrix at her decease. The terms
of the will unmistakably show that she had in mind a fund of $500
“in money” as a specific subject for disposition, distinct and sepa-
rate from the farm and homestead, and that in giving the same to
the plaintiff she had no thought or intention of affecting the farm
and homestead in any way or to any extent.

The devise of the farm and homestead is a specific devise. While
every devise of land is considered specific (2 Redf. Wills 471,
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Humes v. Wood, 8 Pick. 478, Wallace v. Wallace, 23 N. H. 149,
Healey v. Toppan, 45 N. H. 248-265), in this instance the nature
of the trust created as a part of the devise is an additional fact
showing that the testatrix intended it to be a specific devise, hav-
ing all the common-law characteristics of such devises.

One of the characteristies of a specific legacy or devise, and per-
haps the most important one, is, that it is not subject to contribu-
tion to make up unexpected deficiencies in general legacies; nor,
on the other hand, can the specific legatee or devisee claim contri-
bution from other legatees or devisees on account of an unexpected
deficiency in his legacy or devise. Schoul. Ex’rs and Adm’rs, ss.
461, 490; 2 Redf. Wills (1866) 462, 549, 5562 ; Humes v. Wood,
supra ; Farnum v. Bascom, 122 Mass. 282 ; Perkins v. Mathes, 49
N. H. 107, 114, and authorities cited.

But it is argued that ss. 13 and 14, ¢. 208, Gen. Laws, have ma-
terially changed the common law upon this point. The first three
lines of s. 18 are a mere statembnt of the common-law liability on
the subject; the remainder of the section adds a new liability not
provided for at common law—that of making up the shares of
posthumous and other children not provided for in the will. The
plaintiff claims that s. 14 groups all these liabilities together, and
makes specific legacies and devises liable to contribution for mak-
ing up deficiencies in all of them alike. .

These sections, in their present form, were first introduced into
our statutes at the time of the revision in 1842. It appears from
the report of the commissioners who made that revision, that these
sections were based upon N. II. Laws (1830), s. 3, pp. 3565, 856.
In an introduction to their report, they say that it has been their
desire and intention ‘“not to change important principles or provi-
sions which are well established, except in a few cases where, in
their judgment, public policy seemed to require it, and which are
generally noted in the margin.,” No such change is noted in con-
nection with these sections, and, we submit, none was intended.

Section 8 of the earlier statute simply creates a liability in favor
of posthumous and other children not mentioned in the will. Sec-
tion 13 of the vevision refers to this liability, and also to the com-
mon-law liabilities before spoken of, but makes no change in either:
it simply eontains a general summary of all, as they existed at the
time of the revision.

But these liabilities differ essentially from each other in charac-
ter: some 1ust be paid to the exclusion of others, when the estate
is not sufficient to pay all. Debts and other legal charges come first
in the order of payment. and then the claims of children not pro-
vided for in the will, and lastly legacies. General legacies also
have the characteristic that they are not to be paid if there are not
sufficient assets aside from those specifically devised ox bequeathed
to pay the same and the other legal charges against the estate.
Section 18 makes the estate not specifically devised or bequeathed
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liable to the payment of these claims, according to their several
characteristics aforesaid. To illustrate: If there are no specific
devises or legacies, and the estate is not sufficient to pay all said
claims, this section makes them payable according to the above
mentioned preferences, and not pro rata. If the estate not specifi-
cally devised or bequeathed is sufficient to pay all said claims, of
course their characteristics will not appear in applying the 13th
section. But if the same is not sufficient, s. 14 malkes the property
devised and bequeathed liable therefor; and we say liable accord-
ing to their several characteristics, that is to say, absolutely liable
to the payment of debts in full, and if any balance thereof is left,
to the payment of the claims of children omitted in the will, but
not to the payment of general legacies if any balance still remains;
for the law has made general legacies secondary, not only to debts
and the claims of children not mentioned in the will, but also to
specific devises and legacies. It may be argued with as much rea-
son, that s. 14 changes the character of general legacies in making
them payable in preference to debts and claims of children, or at
least pro rata with the same, as that it changes them to the extent
of making them take precedence of specific devises and legacies.

The change of realty into money by the administrator’s sale did
not destroy the fiduciary character of the fund, nor impair the
right of the beneficiaries beyond the payment of debts and ex-
penses, Section 6 of ¢. 196, Gen. Laws, shows the true construc-
tion of s. 4, ¢. 208.

ArLLeN, J. In the will of Eliza Bixby, which is referred to in
the case, besides certain specific bequests of chattels, the following
items appear:

Five. “It is my wish and will that no part of my personal prop-
erty shall be disposed of by sale.”

Seven. “I give and bequeath unto my adopted son, Edwin R.
Davenport, of South Newbury, Vt., the sum of five hundred dol-
lars in money.”

Ttem eight devises the testatrix’s homestead to trustees to apply
the income to the support of John and Elizabeth Bixby for life,
and af their decease to the support of some worthy person or per-
sons, whom they may nominate, in the New Hampshire Centen-
nial Home for the Aged in Concord.

After satisfying the specific bequests of personal property, the
defendant, who is administrator with the will annexed, had not
sufficient personal estate with which to pay the debts and expenses
of settlement, and by license of probate court has sold the real
estate. The plaintiff claims satisfaction of his legacy of $500,
given in item seven of the will, from the balance of the proceeds
of the real estate. If his legacy cannot be satisfied in this way, he
claims the whole remainder of the estate as his

In the construction of the will the intention of the testatrix
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found by competent evidence must govern. Rice v. Society, 56
N. H. 191, 197, 19%, 203 ; Brown v. Bartleit, 58 N. H. 511; Kim-
ball v. Lancaster, 60 N. H. 264. There are in the will no express
words of intention to charge the real estate devised for a specific
purpose with the payment of the pecuniary legacy of $5600 to the
plaintiff. The presumption is, that the testatrix did not intend
that the general bequest should have any effect inconsistent with
the specific devise of the land, or with the specific bequests of
chattels, or with the direction that her personal property should
not be sold, and no cireumstantial evidence is offered to rebut that
presumption, and the omission to offer it is affirmative proof sus-
taining it. It may often be assumed that a testator intends all his
testamentary gifts of real and personal property shall be fully sat-
isfied; and the amounts and kinds of his property at the time he
gave directions for drafting his will, may be evidence on the ques-
tion of his intention. FHoyt v. Hoyt, 85 N. Y. 142, 147, In this
case there is a significant omission of evidence on the part of the
plaintiff. He has not shown, nor offered to show, that the amount
and kind of the testatrix’s property, at the time she directed the will
to be drawn, was such as to tend to show an intention that the
plaintiff’s legacy should be paid out of the realty specially devised
for a different use and purpose. What effect such evidence would
have it is not necessary to inquire. For aught that appears, the
testatrix’s property at that time would tend to show that she ex-
pected his legacy to be paid out of personalty, which she afterwards
disposed of, leaving no evidence of a purpose to charge his legacy
on the land specifically devised. 3 Jarm. Wills (6th Am. ed.) 424
.y 459 n.

At common law a specific bequest or devise will not be charged
with the payment of a general pecuniary legacy, nor abated in
favor of a general legatee, unless such appears to have been clearly
the intention of the testator. 2 Jarm. Wills 608; 2 Redf. Wills
462, 549 ; 2 Williams Ex’rs 1228 ; 1 Roper Leg. 191.  And the leg- -
islature could not have intended by any enactment to change the
common law in this respect without the clearly expressed language
of a statute for that purpose. By Gen. Laws, . 203, s. 13, it is
provided that real and personal estate,not specifically devised or
bequeathed, shall be first liable to the payment of the logal charges
against the estate and legacies given by the will and to make up
the share of any after-born child, or of any child or issue of a child
not provided for in the will; and by section 14 of the same chap-
ter, if the unbequeathed and undevised property is not sufficient,
that which is devised and bequeathed is made liable for the pur-
poses named in section 13. There is nothing in the language of
these sections showing that a specific legacy or devise is to be
diminished or exhausted in satisfying a legacy not specific.

The true construction of these sections is found by reference to
other existing statutes upon the same subject. Section 15, ¢. 196,
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provides for the order in which demands against the estate shall
be paid, and shows that existing and established priorities were
not changed by anything in sections 13 and 14; and ¢. 196, s. 6,
providing that personal property specifically bequeathed should not
be sold if not needed for the payment of debts, makes it plain that
specific bequests and specific devises, which have not been made
inferior to specific bequests of personal property, cannot be charged:
with the payment .of general pecuniary legacies. In the revision
of 1842, when sections 18 and 14 first appeared in that form, the
commissioners in their report did not indicate any purpose to
change the existing law upon the subject; and the universal un-
derstanding and practice since that time are proof that, in that
revision, the legislature did not intend to so far change the com-
mon law as to require a pecuniary legacy to be wholly or partly
paid out of specific legacies and devises. The change of the real
estate into money by the administrator’s sale did not destroy the
character of the fund, nor impair the right of the beneficiaries
beyond the payment of debts and expenses.
. If the plaintiff were the testatrix’s son, he would not take the
whole estate merely because his legacy failed. “Any child * #* *
omitted or not provided for in the will,” in e. 208, s. 18, is the
same as “every child * * * not named or referred to in his will,
and who is not a devisee or legatee.” Grage v. Gage, 29 N. H. 538, .
548, The plaintiff was named in the will as a legatee within the
meaning of the statute, and he cannot, because his legacy has
failed, talke something else not bequeathed to him. Much less can
he take the whole estate. The defendants are entitled to the fund
arising from the real estate without contribution to make up the
plaintiff’s general legacy of $500.
: Case discharged.

BINGHAM, J., did not sit: the others concurred.

ROBERTSON § @. v. THE NORTHERN RAILROAD.

Tnder s. 10, ¢. 229, Gen. Laws, a party who gives notice of the taking
of depositions, and does not take a deposition in pursuance thereof, is
liable to the adverse party in the sum of twenty-five cents a mile for-

_ actual travel of himself or his attorney to attend the same, although
he is not guilty of actual fault or neglect, the failure being caused by-
the unexpected omission of the witness to attend.

Voght v. Ticknor, 47 N, H. 543, affirmed and followed.

CASE, to recover costs under s. 10, ¢. 229, Gen. Laws. In the-
bill in equity pending between these parties, on application of the:




