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for the order in which demandsprovides the estate shallagainst
be and shows that and establishedpaid, wereexisting priorities

14;not in 196, 6,sections 13 andchanged and c.by anything s.
that personal shouldproviding notproperty specifically bequeathed

debts,be sold if not needed for the of makes it thatpayment plain
devises,and whichbequests have notspecific specific been made

toinferior ofspecific bequests cannot bepersonal property, charged
thewith -of Inpayment thegeneral pecuniary legacies. revision

1842, when sections 13of and 14 first form,in that theappeared
incommissioners their did not indicatereport toany purpose

the law the andchange existing theupon subject; universal un-
and since that,that time arederstanding practice in thatproof,

revision, 'the did not intend to so farlegislature the com-change
mon law as to a torequire be orpecuniary legacy wholly partly

ofout and devises. Thespecific legacies ofpaid the realchange
into theestate administrator’s sale didmoney by not thedestroy

fund,of thecharacter nor the of theimpair beneficiariesright
the of debts andbeyond payment expenses.

son,the were the. If testatrix’s he wouldplaintiff not take the
* * *estate because hiswhole failed.merely childlegacy “Any

will,”omitted or not for in 208,the in e.provided 13,s. is the
*“ * *as child notsame named or referredevery will,to in his

is not a devisee orand who v.Gage 533,legatee.” 29 N. H.Gage,
wasThe named in the543. will as aplaintiff within thelegatee

statute, cannot,of the and he because hismeaning haslegacy
failed, take else not to him.something bequeathed Much less can

thetake whole estate. Thehe defendants are entitled to the fund
from the real estate without contributionarising to make the-­up

$500.ofgeneral legacyplaintiff’s
Case discharged.

Bingham, did notJ., sit: the others concurred.

a.Robertson v. The Northern Railroad.&

10, Laws,229,s. c. aUhder Gen. party who of thegives notice taking
of and doesdepositions, not take a indeposition thereof, ispursuance
liable to the adverse in the sumparty of atwenty-five cents mile for-

travel of oractual himself his toattorney same,attend the although
he is not of actual faultguilty or neglect, the failure causedbeing by-

unexpectedthe omission of the witness to attend.
Tichnor, 543,H.v. 47 N.Voght affirmed and followed.

CASE,to costs 10,recover under s. 229,e. Gen. Laws. In the
inbill between these onequity pending ofparties, the-application
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defendants, one of theand the justicesagainst plaintiffs’ objection,
a toof the court authorized commission issue to a consul orsupreme

States, both,or,of the United in the absence of tovice-consul a
to take of C. inthe Sherburne be-notary public, deposition Henry

Paris,defendants, London, France,half of the at either orEngland,
Brussels, on notice to theBelgium, days’ plaintiffs’sixty attorneys.

8, 1885,June the defendants notified the thatplaintiffs’ attorneys
hotel,the said Sherburne would taken atof be Fenton’sdeposition

London, 10, 1885,on at 11 o’clock in the fore-England, August
noon. The counsel attended at said time and andplaintiffs’ place,

Concord,thatfor travelled from New topurpose Hampshire; JLon-
don; but tothe defendants take Sherburne’sneglected deposition,

not attend.because he did
The claim cents a mile for the actual travelplaintiffs twenty-five
their to theof attend of under saidattorney depositionstaking

notices; entitled,and the defendants claim are if tothey anything,
out,the actual sum toto are itcompelled isthey pay providing

less than cents mile. Thea istwenty-five consul-general’s report
made of the case.part

Mitchell, for theBingham plaintiffs.

“Foster, for IsWm.L. the defendants. the term in thismay”
shall,statute to be construed as in the sense of or doesimperative,

courts,it indicate that the of with todiscretionary power regard
costs,the limitation of be exercised in asuch casestatutory may

?as this The word is sometimes a andmay sometimespermissive
ina word the construction of a statute. It has fre­directory ”“been held that word is tothe be construed must orquently

where, where,“shall” and interests and areonly public rights
concerned, where orand the third have a claim depublic persons

that the should bejure exercised. In other cases the enact­power
ment is not Railroad,Blake v. P. C. 39 H.N. 435.imperative. &

consul-,In ofview the facts and disclosedcircumstances in the
we this court will fail togeneral’s report, apprehend recognize

such interests or jureclaims depublic distin-private (of right,
from de as shall this or itsguished gratia) require corporation

innocent directors to the ten times thepay plaintiffs ofexpense
their to London. theattorney’s journey Certainly plaintiffs’

esquítate.willclaim never deprevail
no rule of construction becanJudge Story says general laid

on thisdown further than that “thatsubject exposition ought
to be carries intowhich effect the true intent andadopted object

the in theof enactment. The oflegislature theordinary meaning
intended,must be beto unless it wouldlanguage presumed mani­

defeat the of the Minorobject v. Mechanics'festly provisions.”
Bank, 64;46,1 Commissioners,Pet. Plank Road Co.v. 10Buffalo

237; Court,Pr. StateHow. rel. Kyger,ex. Molt 39v. County Mo.
36*
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407, 410;524; Elizabeth,521, 3 Dutch. Will­Boroughv.Seiple of
; Green, 350,24 N. Y. v. N. H.v. The 405 Proctor 59iams People,

352; Dwarris 220, n.Potter’s 27.
the in a isusual of word as used statuteThe permissive.import

sense of theand wordordinary, popular, grammaticalprimary,The
usual Thethe and one. other is theis álso ordinary legal excep­

156;Beers, 103,23tion. Warner v. Wend. Com.v. 107Haynes,
194, 197; Bank, 96; Morse,N. Y.v. The 52 v.Cooke KellyMass.

228;224, 571,v. 89The Ill.3 Neb. 576.Beasley People,
“ the true and of the inIn for intent objectlooking legislature

enactment,” other in thewe should also consider words samethis
* * *notice,“If after orsection. giving neglectsany party,

to The did not If anytake a legislaturedeposition.” say,refuses
nor, suchshall to take such Iffail deposition, depositionartyp

refuses,”taken; ifbe but the ornot “neglectsparty imply-shall
carelessness, non-feasance,or andwilful intentionalneglect,bying

■refusal.by
annexed,the and thereto itpapersFrom consul-general’sreport

Sherburne,that Mr. after this remainedleaving country,appears
25,till on which date he went to Switz-London and Paris Julyin

Benton, London,Mr. that he wouldHe at beerland. telegraphed
able;8, if but on 7 he fromLondon August telegraphedin .August

10th,not London andhe could come to the onthatLausanne by
Lucerne, Benton,for to which Mr.left7th)that day (the place

12, Lucerne,then that atlearned he wasjuston havingAugust
once,to theto come London at ashim consul wastelegraphed

to take his deposition.waiting
12th,thebeen from 10th totheThe caption having adjourned

the have furtherto consul to- the same ad-BentonMr.- applied
This was theor resistedopen. by plain-applicationkeptjourned

counsel; on 13 the defendants’ counsel informedand Augusttiffs’
satisfied he could not Mr. Sherburne’she was obtainthe consul that

a reasonable time.withinattendance
the not reason ofto takefailure deposition being by anyThe

notice,thethe the statuteor of doesparty givingfault neglect
case; and onto the sufficient ac-remedy,this plaintiffs’not apply

is afforded the ofpowerof their by discretionarycount expenses,
suit,costs in the in which theto suchcourt allow pendingthe

L.,court G.as the deemof was may just.caption given,notice
233, s. 2.c.

statute toconsidered that the is theit be applicableIf should
case, thewethis intendedof may suppose legislaturecircumstances

of which be themeasure stand-fix maximum damages, mightato
refusal, butor wanton' which shouldin case of negligenceard gross

case, this,rule in like of accident and mis-abe thenot imperative
honest,of faith and strenuous endeavor.in exercisethe goodfortune

statute, must strictand such it receive a con-asis aThis penal
restrained,words are ifsuch interpretation, generalstruction. By
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for the benefit of the whom the isnecessary, party against penalty
statute,inflicted. while with toSuch a theinterpreted regard

intention of the is never extendedlegislature,probable by implica­
Much less of its terms betion. wild an unusualany governed by

definition. The of will not besignificationordinary “may” reject­
an definition Ifand unusual substituted. there is such an ambi­ed.

as to leave doubts of the ofreasonable the wordsguity meaning
the notcourt will inflict the Theemployed, penalty. Enterprise,

statutes,32. in1 Paine And all cases under where there ispenal
doubt,of thea of whom the is claimed isquestion party penalty

entitled to the of thebenefit doubt. Chase N. Y. R.v. Cent. R.
; ; Jenkins,26 N. Y. 1 Black. v.Co., 523 Com. 88 Pike 12 N. H.

255, 261.
¿andThe is intended to for secure thestatutory penalty provide

incurred the defendants’ anddamages really refusal.by neglect
In no circumstances will the itcourt asregard liquidated damages.

inflicted,inIf case the be theany prescribed maypenalty present
is not the case in which to the full ofdamages equal compensation
the should be increased the addition of a fine for theplaintiffs by

of innocent defendants. The be,herepunishment shouldquestion
Quantum ?damnifieatus

Counsel cited Ticknor,also and commented on v. N.Voght 47 H.
543; 287;Lisbon,v. 286,Clark 19 N. H. Pitman,Perkins v. 34

261; French, 266;N. H. Bendetson v. Y.46 N v.Rosenplaenter
Roessle, ; Burrell,54 N. Y. 1109, 1111,268 v. 4King 1112;Jur.

;Commissioners, 423,v.Marlborough 9 Met. 428 v. Cob­Merrifield
178, 185;4 Cush.leigh, 9v. Ad. & E.Willoughby Willoughby, (N.

923, 930;S.) 305;Railroad v. Penn. 300,47 St. SchumSpearen,
Railroad, 8, 11;v. 107 Penn. St. Railroad v. Yarwood, 509,17 Ill.

519; Railroad, 557;528,State v. N.52 H. Paine v. 58Railway,
611, 613; Railroad,N. H. Reeves 457,v. 30 Penn. 461;454,St.

Hall,v. 204-207;Watson 46 Conn. McDaniel,Co. v.Telegraph
274;1 Brown,Western 495;HallReporter v. 54 N. H. State v.

Smith, 91; Tyler Flanders,18 N. H. 620;v. N. H.57 State v.
Daniels, 383, 386;44 N. F.,H. 198;F. v. 1 N. H. Cool. Torts
630.

Allen J. “If after notice toany party, thegiving adverse
aforesaid,as orparty, refuses to take aneglects suchdeposition,

adverse recoverparty cents amay mile fortwenty-five actual
travel of same,himself or his to attend theattorney action onby

case,the unless notified inseasonably thewriting, signed by party
notice,such that suchgiving will not bedeposition L.,taken.” G-.

229,c. s. 10.
The defendants claim that a fairupon of thisinterpretation

statute, the can recover theirplaintiffs only notnecessary expenses,
mile,cents aexceeding fortwenty-five actual travel in atattending

the notified for the ofplace thecaption deposition.



v. EAILEOAD. [Merrimack,548 EOBEETSON

of theof the is the ascertainmentThe statuteinterpretation leg-
; naturalthat intention is found theintention and. by weightislative

of an that the suffer-evidence. Evidence intentionof competent
statute,recover the whole sum indicated in the isshoulding party

the that is used similar to thatin factfound language frequently
for the of a asin other statutes definite sumused recovery liquidat-

theone inThe townexpended supported money bydamages.
“town,to be recovered”anotherof a person chargeable maypoor 'L., 82, too. s. The whomtown (G. 10).of the personchargeable

“ recoverfor land taken for aare awarded maydamages highway
70, towith interest” s. compelledsame (c. 7). Any personthe

“of recover the same”for the adamages escape prisoner maypay
220, “All and forfeitures be recov-s. penalties may7).&c. (c.

debt,” 266,&c. ofThese are instancesaction of s.(e. 1).ered by
“ recover,” whereof the in statutesuse phrasepermissive maythe

named, data,one to be found fromor givensum by computationa
of thethe measure recovery.is always
1828,81, Laws, 1830,s.of 7 H.act Dec. (N. 507), pro-The p.

“the of double the fees allowedfor which arerecovery byvided
their travel in the trialfor and attendance courtto witnesses atlaw

“is,causes,” the the shall beandcivil language giving remedyof
inrecover an action of the Under thisto and case.”entitled have

to been that the recov-it does not haveappear questionedstatute
thehad, be double witness Wilsonshould fees named.whenery,

347; theKnox, Kelley,H. Gould v. 16 N. H. 551.12 N. Byv.
22,188,Statutes, s. -noticec. the adverse to whomparty,Revised

to recover of the to takewas entitled partywas neglectinggiven,
cents a mile for travel of himselfactual.twenty-fivethe deposition

the haveto Under that the decisionsattend lawcaption.attorneyor
was entitled to tothe recover accordingthat partyaggrievedbeen

145, 154;Hale,the statute. Powers v. N. H.fixed in 25ratethe
N. 543. of the RevisedTicknor, H. Sincev. 47 adoptiontheVoght

madeStatutes, in the the enactment ofthe inlaw waschangeonly
210,S., e. the wordsof 1867 s. whereStatutes (G. 10),Generalthe

“ recover,” statute,in the for the wordsnow were substitutedmay
“ theto recover.” In this com-be entitledshall making change,

indicated,have notof or abbreviationrevision bymissioners sign
verbal, material,their thatthe of report,margin any change,upon

sensible, of theintended. The obvious and natural meaningwasor
statute,to the is theof the same.as applied subjecttwo phrases,
other, theone are in the but senseof the abbreviatedwordsThe

“ is, thgbeShall entitled to recover” that party,is not changed.
named, havethe circumstances shall the right, privilege,under

action, success,the toan and in event of recov-to maintainpower,
“ recover,”in the statute. So the wordsnamedthe amount mayer

of be taken asto the canthe proceeding,as object onlyapplied
chooses,the if he to andthe bringright, entitling party,giving

and, conditions,if theaction,the he proves necessaryprosecute
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for mile of travel asrecover cents actualevery liqui-twenty-five
Had the intended that the com-dated damages legislature party

should be limited in his to actual orexpenses,recoveryplaining
due, to sumbe found or some less than thatwhat might equitably

statute,in the the intention would in some havenamed beenway
as has been done in the statute for theexpressed, providing recovery

action,of or forfeiture in a in a civil andany penalty recognizance
seal,in or contract under where shall beany obligation judgment

for due.rendered the amount found equitably
The defendants’ claim that their toaccidental omission take the

with no fault on their makes a case withindeposition, not thepart,
refuses,”of the and as used in the stat­meaning phrase “neglects

ute, and that there can be no the actualrecovery beyond damages,
Knox,or what is due. In v.Wilson decided inequitably supra,

1841, statute,where said,—“Thethe same words were in the it is
statute was to an and sufficient renumera­designed give adequate
tion for incurred in case of an attendanceexpenses toagreeably
notice, on a of where noproposed caption depositions, depositions

“were 559,taken.” And in Gould v. theKelley, supra, p. negli­
and refusal” of the togence with thefailing proceedparty caption

“is of as his Ticknor,inspoken Voght 1867,defaultand inv.
the full sum of cents a mile was decided to betwenty-five the
measure of the fault,defendant was withoutdamages, although
and used due in the to take thediligence attempt Adeposition.
uniform hasconstruction been to the statute in these deci­given
sions, and no distinction beenhas made between cases of innocent
omission and wilful statuteThe fixes the amount of com­neglect.

which thepensation who is notified and attends atparty, the time
indicated,and isplace recoverentitled to of the theparty giving

notice and to take theneglecting deposition.
In v.Voght Ticknor no reasons are decision,for thegiven and it

is understood that the whose name is affixed tojudge the opinion
did not withagree the of the court in the resultmajority announced.

Were this the first time the had been beforequestion court,the
it be doubtfulmight whether the should not berecovery limited
to the due;amount but the ofequitably question con-statutory
struction has been settled decisions.by repeated

The plaintiff, attended to the notice,having isagreeably entitled
to recover cents a for themiletwenty-five distance each trav-way
elled hisby the for theattorney making journey purpose.

Case discharged.

Blodgett, J., Bingham, J.,dissented: did not sit: the others
concurred.


