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for theHardy,D.C. and W.Rogers plaintiff.C.

Barnard, for the defendants.Barnard Sf

not exceed-Smith, contracted to a sumdefendantsThe payJ.
of$2,000 benefit, notice of the death thedue Gigar,as a uponing

“of to-surrender of his certificateassured, the membership,and
on the record-book ofas heor entrymay, bysuch personsperson

certificate, theof this direct same to-or on the faceassociationthe
admits,the that at thebill and demurrerThe alleges,be paid.”

to thefor he stated associa-made membership,he applicationtime
officers)or that it was histo its ollicermeans propertion (which

tobe to the whomplaintiff,the benefit shouldthat paidintention
decease, betrothed. Thethen, at the time of hisand prayerwashe

in thereformation of the contractis for a by insertingbillof the
of the as andthe namecertificate plaintiff beneficiary,membership

be to her.benefitthe may paidthat
4 of the makes it the ofof article3 .theby-laws dutySection

of therecord of the members association andato keepsecretary
If the is foundthe relief is to be fact“to whom paid.”the persons

direction to'that the understood wasterm giventhe trial partiesat
the as thename record-book beneficiarythe uponenter plaintiff’s

and that understood thatbenefit wasthe Gigarto whom payable,
him,further direction frombe withoutso enteredname wouldher

to enter it: and the accident orof thethe secretaryit was duty
Thewill accident couldone whichwas equity remedy.mistake
orfrom the fault of SO'to have arisen Gigar,not be said negligence

Jur., s. 105. Nor it be thewouldrelief. Eq.as to Storypreclude
trust,of a as from anon-execution distinguishedthe powercase of

Id., 169,ss.afford relief. 170.does notwhere equity
as between- the andonly original partiesAs interposesequity

Jur., 105,inunder them ss.(1 Story Eq.those claiming privity
be obviated an amendmentby joining Gigar’s.may165), objection

thenShe this suit inas prosecuteco-plaintiff. mayadministrator
it,him if he costs andname, requires againstindemnity,his giving

also a thatshould contain thebill prayer plaintiff’s,Theexpenses.
asin the record-bookinserted Gigar’sbe beneficiary.name may

Case discharged.
J., concurred.Bingham, did not sit: the others

v. Railroad.Low

land-damagesof assessed is beforerequiredor tender land canPayment
consent,use, the owner’sa railroad without underbe taken for Gen.

authorize a29, 22;ss. the statute does-notLaws, 160,c. reduction^of
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the on whendamages they have been to theappeal paid land-owner
or the state treasurer; and the land-ownerdoes waivenot his ofright

theappeal by amount awarded.receiving
In thedetermining value of lands forappropriated public purposes, the

same be aconsiderations are to as in sale betweenregarded private
the What,in fromparties, such cases theirinquiry being, availability

for valuable are worth in thethey market?uses,
rule,a generalAs to the owner is to be estimatedcompensation by refer-

to the suitable,ence uses for which the arelandsappropriated having
to theregard business or wants of theexisting or such ascommunity,

bemay reasonably in 'the immediate future.expected

Appeal, 17, 1882, Laws,the filed under Gen.by plaintiff, May
160, 29, 17-22,ss.c. from an assessment of for land ofdamages

the taken for railroad The sum assessedplaintiff depot purposes.
tendered towas the the defendants before enteredplaintiff by they

land,the and before he took this and he refused toupon appeal,
17,1882,it. the defendants the same sum to theaccept May paid

treasurer,state and filed in his office reasonable for thesecurity
of further and cost which be awardedpayment any damages might

8, 1882,on the as s. 22. June the re-appeal, required by plaintiff
treasurer,ceived the from the state and him amoney gave receipt

clause,—“this that the samecontaining hereby expressly claiming
is in of the and all ofpart payment only damages, reserving rights

taken,and without to andappeal, myprejudice appeal already
no The defendants claimed that thewaiving rights.” plaintiff’s

of the sum assessed was a waiver of his and season-receipt appeal,
motion,moved to dismiss. The court denied the and the de-ably

fendants The defendants also to instructionsexcepted. excepted
to thegiven jury.

Streeter,Chase for the defendants.Sf

S. C. Eastman and L. Foster,W. for the plaintiff.

Clakk, J. The exercise of the of eminent domain forpower
“railroad uses was not authorized the Revised Statutes. Noby

railroad shall take land for the use of suchcorporation any corpo-
ration without St.,consent of the 142,the owner thereof.” Rev. c.

25, 1844,s. 1. the act of December 1844 of c.By (Laws 128),
railroads were declared be cases,to in certainpublic corporations
and a board of railroad commissioners established authorized to lay
out and,railroads on in thewith road commis-petition, conjunction
sioners for the ;to assess the to the land-ownerscounty, damages
and the same of was secured to the land-owners as was'right appeal

in section ofprovided of the Revised Stat-eight chapter fifty-one
utes, was,—“which If such owner shall be dissatisfied with theany
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* **the commissioners hehimof awarded bydamagesamount
be innext to holden theto the court of common pleasappealmay

afterwards, court assesssaid shallnot andand thereuponcounty,
sum than thatif he recovers aa and greaterhis damages by jury;

commissioners, full costs thehe shall havethe againstallowed by
sum, It alsohe shall costs.” was; if an or less pro-equal paytown

to land-owner inshould be thethat the paid onlyvided damages
road, no land should be en-to construct the and thatofcase entry

were or tendered as re-until the assessed paidtered damagesupon
of made towns. Under this statutein case highways byquired

it must or tenderhad no of andappeal, paythe rightcorporation
tobefore construct itsof assessedthe amount damages entering

road.
“1845, That3, it was in case anthe act of providedBy July
commissioners,the thebe from decision of theshall takenappeal

or to the land-owneronmay, tendering securitygivingcorporation
for thethe road commissioners thatthe satisfaction of countyto

besuch and costs aswill adjudged againstpay damagesthey ma}T
toenter on the land construct ain suchthem appeal, immediately

1845, 227,c. s. 4. statute seemsLaws of This intendedrailroad.”
orfor tender ofas a substituteto allow security payment damages.

1846,10, 1846, a. init enacted of that case335)was (LawsJuly
for construction ofland should be needed the oradditional bridges

had, the cor­at certainhighway crossings, upon proceedingsgates
“same,to the aftershould have takeauthority makingporation ”of the assessed theor tender roaddamages byprevious payment

“ land,owner of orcommissioners. It was also thatprovided any
dissatisfied with the assessed inrailroad damagescorporationany

aforesaid, toof the cases shall have the have the sameany right
a in the section ofassessed asby jury, provided eighth chapter fifty-­

of the Revised Under this act both hadone Statutes.” parties
noof but there was forthe appeal,right provision giving security

the oror land to be taken until after theallowing paying tendering
Thus statute remained until the ofthe revision 1867.damages.

instance in which an from the assessment of landThe appealonly
was to whena railroad was additionalgiven corporationdamages

the orwas for construction of a at aland required bridge gates
and in that case the not entercouldcrossing;highway corporation

the the orand take land until were tendered topaidupon damages
railroad,In of outthe owner. the case and a newlaying building

no of from the dam­the had assessment ofappealcorporation right
; land-owner,thebut in ofevent an the theappeal byages corpo­

ration, to the and costs thatupon paygiving security damages
it in thebe could enter con­andadjudgedmight against appeal,

its road.struct
In the revision materialof 1867 were made. Railroadschanges

trustees,declared to be and thewere and otherspublic highways,
vested,in so far aswhom railroad is theany public agents, security
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and of the public andprotection interests arerights concerned.
l,Sts., 146,Gen. c. 2,3,5.s.v. In case the of a railroad aregrantees

tounable deedsobtain of the of toright theway, they may apply
railroad commissioners for an of the to the land-appraisal damages
owner, and their is final unless eitherreport party aggrieved ap-

therefrom; in which case thepeals same are had asproceedings
on an from an award ofappeal the commis-damages by county

“Sts., 146, 10,sioners. c.Gen. ss. 17. awarded toDamages any
him,land-owner shall be or tendered to if knownpaid and resident

state,in the before the shall enter on his land toproprietors make
their road his consent. If the owner or hisexcept by residence is
unknown, or if he is a minor and has no or is not resi-guardian,

state,dent in the the awarded shall be to thedamages statepaid
use,treasurer for his before the land can be enteredrightfully

If an is taken from the award ofupon. appeal thedamages, pro-
land,enter and use theprietors may upon of the-upon payment

owner, or,awarded to the on his same,refusal ofdamages the to-
treasurer,statethe and in his office reasonable tofiling security,

commissioners,the satisfaction of either of the for thecounty pay-
of furtherment and costs which beany damages awarded to themay

land-owner said No action shall be forupon appeal. dam-brought
;before the land ifand theentry upon location of theages road

be beforeshall the land is enteredchanged for theupon purpose
road, Sts.,nothe shall 146,of be o.building Gen.damages paid.”

No20-23. has beenss. made since the General Statutes.change
160, Laws,sections ofThe c. Gen. are identicalcorresponding with

146,the sections of c. Gen. Statutes.foregoing
ofThe for land taken for aappraisal damages railroad is similar

the asesssment ofto for land taken for adamages and.highway,
ofmode on isthe the same.procedure But inappeal the case of
eitherrailroads while in theparty may appeal, case of highways
of isthe secured to the land-ownerappealright In neitheronly.

can the land-ownercase maintain an action for before en-damages
land,the and in both cases ortry upon payment tender of the

awarded is before the land can bedamages required used for the
road,theof inconstruction certain cases where itexcept is imprac-

The statuteticable. enables the railroad to obtain a re-company
of land onduction damages appeal, by theonly postponing taking-

untilthe land the isof determined.appeal can then enterThey
of the amount of the and costspaymentupon damages adjudged,

the If in case of anappeal. enterupon appeal thethey upon
determined,before the areland mustdamages finally take it-they

the conditions of the sumstatutory assessedupon paying theby
commissioners, to the that the amountsubject contingency be-may
increased, and the claim to reductionwaiving that be ad-any may

the or oftender theupon appeal. isjudged Payment a-damages
to the of and the amount assessed andprerequisite right entry, ten-

dered, inwhen full or cannotaccepted bepart recovered.payment,
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theThe of a railroad cannot bar land-owner’sback. proprietors
;orof a tender of the awardeddamagesappeal by paymentright

sum of anis an of the tendered a waiveracceptancenor appeal
taken. the tender as aIf accepted, operates paymentpreviously

tanto, sufficient,and if the amount tendered and wasacceptedpro
interest,of and costsfurther claim theit bars damages,any by

land-owner, costs; ifand him to a for insuffi-judgmentsubjects
cient, he is entitled to for the additional anddamagesjudgment

didhim the notcosts awarded The waiveupon appeal. plaintiff
the sum thehis tendered defendants asbyappeal accepting by

Anof the claimed him. is notdamages appealpayment bypart
a of aof The sumacceptancewaived by acceptance payment.

on claim it whenaccount of the sumtendered a only extinguishes
to,is that the is entitled it isall creditor or when asacceptedpaid

464; Babcock,v.so. 1 2Sutherland Benkardbeing Damages
175.Robt.

'defendants,contention of theThe that the legislature intended
in case theto of anrequire security merely by proprietorsentry

taken,railroad after isof a an is not sustained theappeal by
147, 160,22, L.,of s. Gen. s.c. Sts. c. It is(G. 22).phraseology

in thatdeclared terms the enterunequivocal proprietors may upon
owner,of the awarded andto the there is nodamagespayment

or of theIf wasambiguity expression. touncertainty purpose
for such a course would be(if constitu-provide security merely
it could have been a intional), accomplished slight theby change

227,4, 1845,of s. c. Laws of s. 22for which wasphraseology sub-
“Thatstituted. statute in anthat cas*e shallprovided appeal be

commissioners,fromtaken the decision of the the corporation may,
on or theto land-owner to thegiving tendering security satisfac-

of the roadtion commissioners for the that willtheycounty pay
such and costs as be themdamages onmay adjudged against such

onenter the land to aconstruct railroad.”appeal, immediately If
been toit had the intention forprovide insecurity merely the

1867,ofrevision the towasonly change necessary require the
to be treasurer,filed in the office of the statesecurity instead of

or it to the land-owner. Instead oftenderinggiving thismaking
verbal the commissioners of revision substitutedchange, 22,s. cit-

4, 227, 1845,c. of ins. Laws the theirofing margin report marked
m,with the letter a material This factdenoting change. furnishes

evidencethat it was the intention tostrong actualrequire payment
awarded,of the and not in casedamages ofsecurity merely, an en-

the an The use ofby proprietors pendingtry appeal. the land
;transferredwas from the to the defendants andplaintiff the stat-

notute was all useto of thedesigned prevent money theduring
of hispendency appeal.

“ In of landsthe value fordetermining appropriated public pur-
the are tosame considerations be as inposes, a saleregarded be-

tween the in What,such casesprivate parties, inquiry being, from
37*
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uses,for valuable are worth in the market ?their theyavailability
rule, to the owner is to be estimatedAs a compensationgeneral by

suitable,to the uses for which the lands arereference appropriated
ofto the business or wants thehaving regard existing community,

be in the immediate future.”asor such may reasonably expected
Patterson, 403;v. 98 U. S. v.AmoskeagBoom CompanyCompany

;Worcester, 522, Railroad,N. H. 526 Munkwitz 63 In60 v. Wis.
was,thethe What was thedamages, questionplaintiff’sassessing

of the land at the time it was taken themarket value when byfair
location,? In that whatever in itsquestion,defendants determining

contributed to theand ofappurtenancessurroundings, availability
uses,valuable was evidence to be consideredforthe land proper

character,itsin salable and itsthe estimating ascertainingjuryby
value.market

on this in this case were mislead­instructionsThe given point
of evidence socircumstantial wereDetails enlarged uponing.

as to tend to withdraw attention fromand stronglyemphasized
value,market and toof an andthe presentquestion exaggerated

of the familiar with theview lawpersonserroneous damages. By
the could be construed to authorizeperhapsof the subject, 'charge

from the measure the fair market valueprescribed byno departure
understand,But would be toland. from theof the likelyothers

instructions, the could be thatthat valuedamages expanded beyond
theits amount some of elements in it. Astoadding comprisedby

error,for the correction of thistrial is it is notnew necessarya,
inwhether other theto wasinquire respects charge right.necessary

to more thewas not entitled than land was worth inThe plaintiff
it for,was the sum could have been soldmarket. Its value onthe

bidders,a conducted sale attended eachata certain day, fairly by
such matters of factsall thenlegal right, uponunderstandingduly

him, induce him toto as would and affect hisknown buy, judg­
James,he wouldin what offer. State v.ment pricedetermining

State,67; 133, 140, 141;N.Railroad v. 60 H. StateN. H. v.58
208; Co.,Queen Q.v. L. B. 134, 146.Mo. R. 9Railway68Doepke,

set aside.Verdict

JJ.,Bingham, sit: concurred.did not the othersandAllen

Clough a., Exr's& v. Rowe.

lim-statute ofin theestate contemplatedof realrecoveryofThe right
notowner, andasrecoverya ofL., 22, rightc. s. is1)itations (G.

for the protectiona hasmortgageewhichof possessionrightthe mere
his security.of


