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to beit isIn such a case presumed,of thetitle plaintiff.mortgage
thetointend extinguishdid notlaw, the partiesof thatmatteras

ofof andoctrine, the equitythat where purchaserThemortgage.
it does not ope-of the mortgagetakes an assignmentredemption

toof theinterestit, assigneeit be for theiftorate extinguish
of authorities.the citationit, tois too well settled requireuphold

N.49415; v.Goodnow, H. Stantons59 N. Thompson,v.Bacon
of equitysubserve the justice,it will purposesAnd whenH. 272.

to it itsandmistake,released givesrestores a throughmortgage
Barker, N. H. 53.61Hammond v.as a lien.original priority

theJudgment defendant.for

concurred.Carpenter, J., sit: the othersdid not

& a. Dimond.Hall v.

the are de-goodswhenin transitu is terminatedThe ofright stoppage
constructive, is taken byactual orthe orbuyer, possession,livered to

him.
the goodsan toagent keepcharacter into that ofofchangeThe carrier’s

inthe goodswith his to retainrightthe is not inconsistentbuyerfor
freightlien is satisfied.custodyhis till his for

Replevin, Boston,in andof the byfor goods bought plaintiffs
Penacook, whichat atto one place theythem Sawyershipped

in thecreditor of whileattached a remainingwere by Sawyer’s
themclaimed to holdof the railroad. The plaintiffsfreight-house

facts,in whichof their of transitu. Thevirtue right stoppageby
court,the are stated in thewere found opinion.by

Martin, I.Albin for the TheG. andHarry Sargent plaintiffs.$
be,to that the vendor’s ofof law is statedrule rightgenerally

theirin continues until the have reachedtransitu goodsstoppage
destination, of theand come into the actualultimate possession

70,Co.,R. R. 106 Mass. andvendee. Mohr v. Boston Albany&
cited. The of the at the of destinationcases arrival goods place
not vendor’s to take them. Thatwill defeat the rightright

be the into the actual or thewill terminatedonly goodsby passing
of vendee. Hence the in suchconstructive thepossession inquiry

be,cases must the into the ofHave possessiongoods passedalways
the purchaser?

Railroad, 580,In v. 43 N. H. fromReynolds goods shipped
Boston, them,theDover arrived at and called forconsignee paid

check, wouldthe and received a and have receivedfreight, delivery
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actual of the if there had not been otherpossession goods freight
it; the courtin the that held that the transitusway prevented yet

Bell,ended, J.,not the vendor could thewas and that stop goods.
There is no constructive possessiondelivering<the opinion, says,—“

vendee,on the of the unless the relation in which the carrierpart
before, instrument of to thestood as a mere conveyance appointed

destination, has been a contract theof altered betweenplace by
and the carrier that the latter should hold or thevendee keep

of the vendee.” To this counsel cited andas thegoods agent point
Lane, 454; Newton,commented on Inslee v. 57 N. H. v.Seymour

; Hill, 361;4 Shryock,105 Mass. Grout v. Morris v. 50272 Gray
281;599; Babcock,v. 21 Smith Rail­Miss. Calahan Ohio St. v.

road, 86; Mercier, 103;v. 1N. H. Allen Ashm.27 v.Reynolds
Railroad, ; ;43 N. H. 580 v. 40 Iowa Als­McFetridge 627Piper,

Latta,v. 30 442.Iowaberg
existence of the carrier’s lien for raises aThe unpaid freight

that the carrier continues to hold the as'strong presumption goods
warehouseman;carrier and not as in order to rebut thisand pre-

there must be of'some orproofsumption agreementarrangement
latter,the and the carrier the whilebetween retain-buyer whereby

lien,his becomes the of the to the forkeeping agent buyer goods
2him. Sales 1090.Benj.

the of the to hold forIf has the intention thempossessor goods
forward,the and not as an to and the intendsbuyer, agent buyer

end;him,the so to hold them for the transitus is at anpossessor
concur,but that bothI these intents must and thatapprehend

carrier, will,neither can the of his own convert himself into a
warehouseman, transitus,so as to theterminate the without agree-

mind of the M. & W. nor can the(2 623),ing buyer buyer change
in which the carrier without his as-the holdscapacity possession

sent, the carrier toat least until has no whatever retain pos-right
Nichol, ;session the Jackson v. N. 5085 C.against buyer. Bing.

248.Blackburn Sales
of of the as a construc­II. does notDelivery part goods operate

whole,tive of the unless the intended it so todelivery parties ope­
; and it rests with the on asrate who relies the deliveryparty part

2a constructive of the to such intention.wholedelivery prove
1092,Sales, 1093; 68;Ex 11 Div. ExCh.Benj. parte Cooper,

455;Falk, 14 Ch. Div. Whitaker in TransituStoppageparte
152; 285; 494; Scovell,Addison 14Sales Cont. Tanner v.Story

28; Furniss, ;C.,M. & v. 17 id. 504W. 15 Wend. 137—S.Buckley
903; 324;Nutt,L. Secombv. 14 B.1 Smith Cas. Mon. 5 Wait Act.

and Def. 617.
the civil thelaw lien even as actualBy prevailed posses-against

18, 1,sion the vendee. lib. tit. L 19.by Dig.,
doctrine,The is in thewhich cases of contracts withinapplied

frauds, contracts, ofstatute of and some other that a part delivery
sold contract inunder an entire law as a construe-operatesgoods



567December, HALL v. DIMOND.1885.]

balance, in cases of inof does nottive the apply stoppagedelivery
in is nottransitu, the of of transitufor exercise the right stoppage
Outhwaite, 10 M.of sale. Wentworth v.a of the contractrecission

452, lien for the& and cited. It is acases purchase-money,W.
need affect theno doctrine of of contractsand the entirety question,

inlien in differsas of contracts. Thein cases principleordinary
hascarrier itno from lien of a for Andthe freight.way ordinary

ofheld, liens, that thein cases of earners’ abeen delivery portion
lawan entire contract does not inof under operateshippedgoods

balance, lienas of so as to divest the carrier of hisa thedelivery
104;v.for N. 128 Mass.H. & N.freight. Campbell,Company

Co.,v. Y. E. R. R. 131 Mass. 455.Potts N. N.&
is, that in ofThe rule dedueible from the authorities cases stop-

transitu, the itin court each in situationthe will leave partypage
them,—the the of the hefinds vendee to retain possession goods

toto and the vendor thehas reduced his actual retainpossession,
carrier,of thethat are in the actual without refer-goods possession

underence to the fact that all the were an entiregoods shipped
contract.

law,of oneThe in is favored intransituright stoppage highly
based the of onereason and thatbeing upon plain justice equity,

toman’s should not be the of anotherproperty applied payment
612; Carruthers,debt. 5 v. 8man’s Wait Act. and Def. Gibson

337; 458, cited.M. & v. and casesLane,W. Inslee supra

F. with forDavid Chase Streeter defend-him), theDudley ( Sf
the of inant. All authorities hold that the transituright stoppage

transit,the in as is ex vimust be exercised while aregoods implied
termini; transit till theand that the are in come togoods they

or of the vendee.actual constructive possession
whole,theActual is where the vendee takes or apossession part,

the of all.with the intention of overright ownershipexercising
857;Scovell, 28; Sales, 805,& ss.v. 14 M. onBenj.Tanner W.

Jones, 431;v. & Foster v. 6 B. & C.Jones 8 M. W. Frampton,
the ofThe of a determines in tran­107. righttaking part stoppage

to the in the hands of thesitu as balance carrier quaremaining
theL. 1218 Some casescarrier. Smith Cas. may(*905). support

the wherefurther condition as to defeat the carrierright,necessary
carrier, that there athe undelivered should beholds balance qua

vendee,the ascontract or to hold for there mustexpress implied
notthe hasbe to determine when the carrierright fully performed

Anderson, ;of 9 M.his contract Whitehead v. & 518W.carriage.
Railroad,v. 43 N. H. 580.Reynolds

thecome to the constructive of the vendee whenThey possession
carrier has his contract for bringingfully performed carriage by

them,the is to intothem to the where vendee receive eitherplace
or on andhis own actual start them a new independentpossession,

has of theirand the vendee actual or constructive noticejourney,
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arrival such afterand such notice a reasonable time inplace,at
towhich remove them. After such and the ofnotice expiration

time, warehouseman,such the carrier becomes a and holds the
Marshall,as such for the vendee. Kendall v. 16goods Reporter

511; Railroad, 523; Railroad,Mosesv. 32 N. H. Smith v. N.27 H.
95; 92;91,Jewell v. N. H. v.55 Brown 54 N.Railway, H.Railway,

; Outhwaite, 436;538 v.Wentworth 10 M. & v. Joslin,W. Sawyer
172;Vt. Wentworth,20 Dodson v. 4 M. & 1080.G.

There are these to this When theexceptionsapparent principle:
Lane,vendee has absconded v. N. H.57 does not in­454),(Inslee

tend to receive the 11 Ch. Div. andgoods (Ex parte Cooper, 68),
where the must revenue officers’ hands. Thegoods psss through

ofnature these is some element in casethe thatapparent exceptions
.Railroad,v.renders 591­delivery impossible. Reynolds supra

Clark, TheJ. of in transitu untilexists theright stoppage
are delivered to the or actual or construc-goods buyer, possession

istive taken him. The were sold the to San-by goods by plaintiffs
Penacook,Boston,at and to H., railroad,born sent him N.at by

10th,three different 25th,there Octobershipments,by arriving
28th.and A of each had been taken frompart theshipment

5th,station failure,Sanborn before his Novemberfreight whenby
the residue was this aattached defendant on writ San-by against
born, and the No of the hadreplevied plaintiffs.by part freight

taken,26,been October after a of the had beenpaid. part goods
the. station demanded the and Sanborn’sagent freight, upon neg-

it,to the determined to thehold remainder oflecting pay agent
the for the of the notbut did informgoods San-payment freight,

ofborn his intention.
No of the was topart delivered Sanborn. Thegoods formally

railroad, Sanborn,of therule known to the ofrequired payment
delivered;before-the were but tofreight thegoods prior reception

him,the theof in had allowed aftergoods controversy, agent goods
to him were in the to aconsigned takedeposited freight-house, part

or all without formal to collect theany delivery, intending freight
valuewhile of sufficient to secure it theremained ingoods posses-

railroad;of this done,sion the but was not as he hadalways pre-
his bills onviously demand.paid freight promptly Occasionally

Sanborn left his in the a few after he hadgoods depot days paid
the The station,were at the andfreight. goods together freight
the knew when Sanborn took a of each of theagent partaway
three and nomadeshipments, objection.

destination,The had theirreached ultimate andgoods according
to the and course of were so far withinprevious customary dealing
the control the heof that was at to takelibertyconsignee away

chose,that he and he had taken a of eachany away part shipment.
The selection of was notremoved determined or control-the.goods
led restriction the of removal. Theby consignee’sany upon right

there,at' the station were left not becauseremaining freightgoods



December, HALL v. DIMOND. 5691885.]

or refusal to or his toof the inabilityneglect acceptconsignee’s
Railroad,454,Lane, N. v.v. 57 H. 43take them Reynolds(Inslee

he did not to remove them at thatbut because chooseN. H. 580),
aand as matter oftime. were left voluntarily temporarily,They

course ofto the theconvenience previousconsignee. By dealing
of as a conditionrule of the railroadthe payment freightrequiring

waived,had and had been al­to been Sanbornprecedent delivery
offor theto use the stationlowed temporary storage goodsfreight

him, them he wanted them. Ato astaking away por­consigned
month,been the station a and thetion of the had at nearlygoods

Thebefore the attachment. rail­last arrived eight daysshipment
the to remain there for Sanborn’s accommoda­road allowed goods

tion, Its dutiesthem as his and not as carrier. andholding agent
terminated,had and itsits liabilities as carrier and insurer respon­

Railroad,v.of warehouseman Moses 32 N.was that only.sibility
; Railroad,v. N. H. TheH. 523 Smith 27 86. coursecustomary

continue, andof is to and both the carrier thedealing presumed
understood that the remained atmust have theconsignee goods

his risk andstation as the of the at subjectfreight goods consignee,
control,to his tire undisclosedorder and notwithstanding purpose

attachment, to hold the balanceof the at the time of the ofagent,
“the until the The carrier’s ofwas paid.goods freight change

the for thecharacter into that of an to iskeep goods buyer,agent
not at all inconsistent with his to retain the in his cus­right goods

till Iris lien them for or other is satis­tody upon carriage charges
fied. an the master of a vessel oragreementNothing prevents by
other the aftercarrier to hold arrival at destination asgoods agent
of the be at the time Isame shall not letbuyer, though may say,

take them till is Sales Am.you my freight paid.” Benj. (4th ed.)
s. 1270.

evidence,lien,If the existence of a carrier’s without other author-
izes an inference that he holds the carrier and notas as ware-goods
houseman, such an inference is controlled and rebutted in this case by
the course of between the carrier and theprevious dealing consignee.
The in which the railroad held the is a ofcapacity goods question
fact, that or themight depend largely uponwholly understanding

Sales,and 1264,intention of the railroad and Sanborn ss.(Benj.
and could beenhave detennined1270), at the trial termproperly

in favor of the defendant. toAs some or all of the theregoods,
be a whether there is evidence of a ofquestionmay any right stop-

transitu,in and whether a indecision favor of thepage plaintiffs
sustained.could be The case been submitted for suchhaving

term,as should be ordered theat law there no con-judgment being
evidence, itflict of and clear that the transitus was at an endbeing

made,when the attachment was there seems to be' no occasion for
another trial.

theJudgment for defendant.-
J.,Bingham, did not sit: the othei-s concurred.


