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his and at-servant, chargein of horsesmowing-machineThe plaintiff’s
to in an unlawful comhattached, personalabandoned them engage

thehorses, the noise ofbeing frightened bythe defendant. Thewith
Jleld,the machine. that theencounter, plain-ran andaway injured

the of his servant in thenegligence leavingwas affected withtiff
thehorses, the to machine.and couldnot recoverfor damage

farmer,a The is a andFacts found referee.Case. by plaintiff
histhe occurrences stated below was annualtime ofat the securing

direction,servant,his his wasHarvey by drivingcrop. Page,hay
horses, his from his field to hisattached tohis mowing-machine,

from field thethe team was the intoAshouse. passing highway,
shoulder,defendant, his trav-with a camethe scythe upon along,

must to thedirection the team take reachin the plaintiff’selling
andexisted between the defendantUnfriendlyhous'e. feeling

defendant,latter,The on the called out toseeingPage.Harvey
as, the state of betweenin such a manner considering feelinghim' Thethem, to on a defendantwas calculated bring quarrel. replied,

he in-to the other such as deemed mosteach epithetsand applied
the was in the and the defendantteamAfter highway,sulting.

ato the servantthreatened plaintiff’s thrashing, swinginghad give
manner, to theand when bothin a partieshis threateningscythe

other,each servantat thewere plaintiff’s stoppedscreamingquarrel
machine,reins, start-horses, off the andthethe laid junipeddown

defendant, towards Har-who continued advancingtheed towards
the hand-to-handhim near machine. Awith veryand closedvey,

noise,horses, and find-theensued. The frightened byencounter
ran,driver, and the machine was dam-without athemselvesing

haddollars. The servantto of thirty plaintiff’sthe amountaged
fromserious to himselftoreasonable apprehend injuryno ground

seat,on and he wasif he remained hisof the defendantthe assault
his un-and in teamcare prudence leavingnot ordinaryexercising
at ofthe defendant were the tophe and screamingattended when

horses, butthe was guiltythe immediate ofvoices in vicinitytheir
tu-under the circumstances. Thein themof leavingnegligence

mult, his and to aboutseat after (contributedbefore leftHarvey
to andthe was sufficientto frightenthe affray),by parties•equally

to aattached mowing-to run horses of•cause ordinary gentleness
not sufficient causein but tounattended themachine and highway,

like theor of character plaintiff’sofhorses ordinary gentleness,
of skill andahorses, strength.to from driver ordinarybreak away

thebetweento incitehad done ill-feelingnothingThe plaintiff
servant; theno that defend-had knowledgehis heanddefendant

thescene ofnear thewas notin the sufficientlywas vicinity;ant
it; in the selec.was without faultor andto mitigatepreventaffray
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otherwise, servant,or unless the acts of histion of a servant as
forth, in hisherein set are law acts.

seat,left his manto the time the servant a of ordi-Up plaintiff’s
not have the horses wouldwould takethatprudence expectednary

from the and the machine runningfright affray damage by away:
seat,the his ofbut from the moment servant left a man ordinary

have the horses takewould that wouldprudence expected fright
and thefrom the machinedamageaffray, by running away.

court ordered for the and the defendantThe plaintiff,judgment
excepted.

Dole, for the The masterLane isplaintiff. responsible only
for the of his servant done inacts which are the busi-prosecuting

wasness for which he the 2master. Hill.specially employed by
548,Torts v. N.In 2 H. the437. Wilson Peverly, principle upon

limited,which the torests,master’s and what toseems beliability
and stated. here inThe servant was the actual ser-clearly briefly

vice of the master while he was homeward hiswith team.moving
occasion, servant,He had no as a to He did not as astop. stop,

servant, real,to or for the master.perform any duty, apparent
home;His toas a servant him on butduty required keep moving

for,he did what Heand for awhy? combatstop,—and stopped
defendant,with the ill-will,reason of and the threats and defi-by

noise,ance of the defendant made. The which was madejust by
horses,both about the and ran andequally, frightened brokethey

the machine. These facts theshow that master in nowas way
for that which this criminalresponsible conducthappened during

between the but or boththat either are to himliable forparties,
he suffered of theirreason acts. The ser-any damages by joint

vant hisabandoned master’s at the instant heservice thestopped
team for Thea thethat servant was within thefight. position,

of his master’s business the time leftto he had hisscope seatup
machine, team,on the cannot be correct. his a farmStopping by

laborer, into a breach of the cannot be consideredengage peace,
thein line of his toand seek to a master foremployment; charge

what suchresulted conduct of a servant would someby require
ofevidence the master’s direct thatto end. Itpositive authority

was a matter with hisdisconnected business.entirely Whether
the servant was care in the horses isexercising ordinary leaving

material,not hebecause had hisabandoned master’s service theby
first act of the team unlawful,for a which wasstopping aspurpose
well as tohis his master.against duty

Spalter Faulkner,Fox and Batchelder for the defendant.

Blodgett, In effect, found,J. the fact,referee has as matter of
not that the wasservant ofonly plaintiff’s butguilty negligence,
that the of notwould have ithad notinjury complained happened
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a inrecoverysuch These precludebeen for findingsnegligence.
this case.

to for the ofhis team the servant purpose drivingintrustingBy
it in the servant’s to thehome,it put power managethe'plaintiff

be ofmust deemed to have assumed the riskandteam negligently,
the ofin execution the trust so committedthe servant’s negligence

And, moreover, in of the law he whoasto him. contemplation
himself, theof does itthe anotherdoes a agency personthing by

stands, act inin of the servant’sfurther respectcase negligent
and unattended in thethe team unhitched public highway,leaving
act him-as it would if that had been done theby plaintiffprecisely

so, it is immaterial that the conduct of the defend-self. This being
to A heardcontributed the cannot behave partyant injury.may

others have failed to exercise abecause higher degreeto complain
exercised. twothan he himself has Between wrong-doers,of care

tothe chancedwill leave where haveconsequencesthe theylaw
faU.

matter, the ease is this: Theof extraneousDivested plaintiff
servant,to who to hisa failedhis discharge dutyintrusted property

it, the has sustained an Thewhereby plaintiff injury.in protecting
not,ifto liable to in butwould seem respond damages,servant be

sustained.remediless.is Exceptionsthe plainlyplaintiff

thethe onJudgment report.for defendant

Carpenter, J., sit: the othersdid not concurred.

Hardy Ap't.v. Nye,

10,Laws, 144, to twice the valuee. s. recoverGen.uponA declaration
defendant,taken the no noticeup byfound and whereofbeastsstrayof

thethat owner was unknown.allegemustgiven,has been
when the facts show that does notare not allowed justiceAmendments

it.require

Laws, 144, 10,a. s. to recover twice the valueDebt, Gen.upon
the to have beentwo lambs of plaintiff,and allegedtwo sheepof

his hetaken into whereofthe defendant and possession,found by
the town-clerk of asnotice to requiredto Roxbury,giveneglected
referee, from theanfound a upon appeal judg­Facts bylaw.by

no alle­the The declaration containedofaof justice peace.ment
unknown,1 theandthe of the animalsthat owner .wasgation

before, referee,the filed adefendant, the generalat hearing
demurrer.


