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ant, who represents the Vermont creditors and the defendant so
far as they have any interest, in contesting the plaintiff’s attach-
ment of the money due for the meal. The plaintiff has not proved
his debt against the estate of Mason, or submitted himself to the
jurisdiction of the insolvency court of Vermont.

The insolvent law of one state has no effect in any other, as
against a citizen of the latter state holding a claim that follows
the person of the creditor, no matter where the debt was contracted
or where it was made payable, unless the citizen of such other
state voluntarily proves it in the state where the law was enacted,
and thus places himself under its jurisdiction. Baldwin v. Hole,
1 Wall. 228; Dunlap v. Rogers, 47 N. H. 281, 288; Bank v. But-
ler, 45 N. H. 236; In matter of Waite, 99 N. Y. 433, 448, 449;
Kelley v. Drury, 9 Allen 2T.

The claimant residing here, appearing and prosecuting his claim
in this court, all parties must be bound by the judgment.

The trustee is charged for the sum he owes for the meal.

SyrTH, J., did not sit : the others concurred.
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A horse whose stumbling requires the constant remedy of a peculiar
mode of shoeing that is not disclosed by his vendor, and cannot be
discovered by the vendee using reasonable skill and diligence, is not
surefooted within the meaning of a warranty in which the only ex-
cepted causes of stumbling are those of a temporary character.

AssumestT, for the price of a horse sold by the plaintiff to the
defendant. Facts found by a referee,

The plaintiff warranted the horse sound, surefooted, and all
right in every way, shape, and manner. The defendant claimed
that the horse was a tripping or stumbling horse at the time of the
sale, and so that there was a breach of the warranty.

The horse’s pasterns or joints next to the hoofs of the forward
feet are more upright than such joints in the average of horses, his
right forward foot toes in slightly, and he is a close or low-gaited
horse. The tendency of such things in a horse is to make him trip
or stumble. This tendency can be increased or diminished by the
manner of shoeing. The horse was six or seven years old, and had
been used some three or four years at the time of the sale, and up
to that time had not tripped or stumbled except perhaps from
making a misstep occasionally as other horses do which have no
infirmities or faults. R
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After the sale on the same day, while the horse was being
driven from Plymouth to Laconia, he tripped several times, and
did so on the next day when driven. He was shod June 2 and
June 17, and the tripping was due to the manner in which he
was shod on one or both of those occasions. He was also.shod
June 28 and June 25, while in the defendant’s possession, but in
such a manner as to aggravate rather than to diminish his tripping.
At the time of the sale the horse was all right in every way, shape,
and manner, except the matters above spoken of as being equally
open to the observation of both parties, and he was surefooted 1if
properly shod; but he was not properly shod, and because of such
defective shoeing was not surefooted at that time.

The defendant, after inquiry, became satisfied that the horse was
not surefooted, and within a reasonable time after the sale ten-
dered it to the plaintiff, and did all that was necessary to rescind
the contract for such a breach of warranty. e was not guilty of
any negligence in his efforts to ascertain the cause of the tripping
or stumbling, and to remedy the same. The plaintiff declined to
- receive the horse, and did not agree to the rescision of the contract.
The horse was rendered less fit for service for the time being by
said tripping or stumbling, but the same would be remedied by
proper shoeing again. According to the understanding of the par-
ties, tripping or stumbling arising from a temporary cause of this
kind was not covered by the warranty.

Upon these facts the referce found that there was no breach of
the warranty, and made a general findihg for the plaintiff to re-
cover the price agreed for the horse. The court ordered judgment
for the plaintiff, and the defendant excepted.

Burleigh § Adams, for the plaintiff,
K, A. Hibbard and (. A. Jewell, for the defendant.

Bivamawm, J. The plaintiff warranted the horse sound, sure-
footed, and all right in every way, shape, and manner; but the par-
ties understood that tripping or stumbling arising from a temporary
cause like improper shoeing was not covered by the warranty.

The horse’s joints next to the hoofs of the forward feet were
more upright than in the average of horses, his right forward foot
toed in slightly, and he had a close, low gait. He was surefooted
when properly shod; but at the time of the sale he was not sure-
footed, by reason of defective shoeing, which rendered him less fit
for service for the time being. The words “ properly shod,” as
used in the referee’s report, mean that the horse’s organic peculiar-
ities and low gait should be taken into the account in shoeing, so
as to obviate their tendency to make him stumble, so far as possi-
ble.

The defendant, on learning that the horse stumbled, examined
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him, and consulted a man who had doctored horses, and had had
much experience in driving, training, and dealing in them, as to
what occasioned the stumbling ; he also had the horse shod twice by
an experienced blacksmith under his direction, and “ was not guilty
of any negligence in his efforts to ascertain the cause of his trip-
ping or stumbling, or to remedy the same;” and, becoming satisfied
that the horse was not surefooted, within a reasonable time ten-
dered him to the plaintiff, and rescinded the confract.

It appears, in substance, that the organic defect in the horse was
of such a character that the defendant, possessed of ordinary knowl-
edge of horses, acting in good faith, making all due inquiry, and
guilty of no negligence in his efforts to ascertain the cause of the
stumbling, and to remedy it, was unable to do so; and the question
is, whether this defect comes within the warranty that the horse
was surefooted, and all right in every way, shape, and manner.
He was not surefooted at the time of the sale. He was not all
right in every way, shape, and manner, for he had such organic
defects that the defendant, in the use of all diligence, could not dis-
cover them and apply a remedy. Defects so obscure, so difficult
to remedy, are not temporary within the understanding of these
parties, but permanent.

Judgment on the report for the defendant.

A11wN, J., did not sit: the others concurred.
- CO0Ss. -

JEWELL v. GILBERT.

A person serving a writ as a deputy specially appointed by the sheriff
is an officer de fucto for that purpose, although his written appoint-
ment is not under seal.

AssumpsiT. Facts found by a referce. The plaintiff furnished
the defendant with supplies toward hauling wood, and claimed a
lien under Gen. Laws, ¢. 189, 5. 18. The Grand Trunk Railway
Company appeared as claimant of the wood, and objected to the
rendition of a judgment in rem, on the ground that a lien had not
been secured by attachment. The attachment was made by Gra-
ham, whose appointment as a special deputy for the service and
return of the writ was not under seal.

A. 8. Twitchell, A. BR. Evans, and A. L. Chamberlain, for the
plaintiff.

Drew, Jordan & Carpenter, for the claimant.
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