
21December, v.ERROL BRAGG.1885.]

hisof whether washis appointmentexercise apparent authority,
whether a seal was toor The questionillegal. necessarylegal
L., 1, 2,216, Davisc. ss. v.him a de Clem­juremake (G.deputy
Fellows, H.ents, 2 v. 21 N. need390,N. H. 425) notThompson

be considered.
Objectionoverruled.

Blodgett, J., the others concurred.did not sit:

Bragg.v.Errol

record, of thein the that by partiesAn erroneous agreementstatement
ofunder the actreportthe of a referee is to be(appointed 1874)

final, an orderbe themay by rescinding finalitycorrected clause.

Assumpsit. the forMotion of plaintiffs judgment.

Fletcher, theLadd for plaintiffs.&

Remich,Aldrich & for the defendant.

Doe, C. J. In 1875 the case was sent to a referee under the
;act of no1874 but there was trial till In 1877,1879. January,

an order was sent to the referee the term,that atstating August
“1876, the action was of recommitted toby agreement parties you,

and in same is to be final.” There was noreportyour agreement
final,that the should be and neither the defendantreport nor his

counsel had of the of thefinality clause order untilany knowledge
referee, 14, 1879,the first before the thehearing whenJanuary

defendant to clause.that The admitsobjected defendant that by
to the 1874,order of reference made theassenting under act of he

“waived hewhichobjection otherwise have takenany tomight
use of thethe as evidence the trial before thereport upon jury.”

Burns, 602, 604, 605;v.Parker N. H. R.,57 Deverson E.v. R.
129; Fellows,H. ;58 N. 58Smith v. N. H. 169 Garland v. Towne,
187; Lebanon, 284;58 N. H. Daniels v. 58 N. H. Boyd v. Web­

ster, 336, ;N. ;58 H. 337 Strong v. 104 U. S. 512 Baird v.Willey,
is,74 N. Y. 382. HisMayor, not that there wasposition error in

ofso much the order asof 1877 the action wassays recommitted
“but that the featureby agreement, wasonly objectionable the

clause,” which, tofinality thebeing contrary recommitting agree­
ment, law,and not authorized should not be enforcedby against
his made the firstatobjection, and never waived. Heopportunity

thatcontends he was entitled to of fact onspecific certainfindings
“in the and to benefit which hepoints report, any derivemight
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’*;use of the as evidence these thatfrom the report upon points
with, hehis for such was notbecause request findiugs complied

recommit; theto that additional wasmoved incomplete,report
moved to for statement of hisand he recommit aagain exceptions,

his if sus-which he was entitled for the reason thatto exceptions,”“ evidence; that thetained, to use of the aswould thego report” ““ the ofmutual motions for were made forjudgment purpose” “law; to theand that allof subsequentquestions stepsraising
the and werewere with a view of having report'perfected,hearing

trial.”to the jurypreliminary
the use of theto the arbitration is thus confined toHis assent

1874,ofas in the trial the actevidence byprovidedreport jury
1877;of andfrom the of the orderwithheld clausefinality.and

not uncommon under-that clause have been inserted themay upon
the act ofcases recommitted afterthat by.agreement,standing

effect, first, third,under the and not under thetook came1876
1874, 1875, 35,97, 13,s. c.of act. Under Laws of c.section that

1876, 3,3, 35,c. the the defend-s. and s. referee’s report against
consent, without acase not final without his andant in this is

the trialhim fromor jurywaiver estoppel claimingprecluding
fact,the is one ofprovided the of far asact 1874. So questionby
thathe has not consentedit been found the trial term thathas at

final, re-his trialthe nor waived ofbe right juryshouldreport
the thirdof the act of andserved the thirteenth section 1874by

a; no found that establishof act and facts aresection the of 1876
the trial term thea of law. Atwaiver or as conclusionestoppel

motion, the final-corrected, an orderrecord will be on revokingby
; is thus cor-the and when the recordof order of 1877clauseity

rected, bethe for will denied.motion judgmentplaintiffs’

Case discharged.

Blodgett Bingham, JJ., did not sit: the others concurred.and

Partner, & a.SurvivingDOLE, v. PIKE

a so thatcomplicatedat issue in suit at law aretheWhether questions
be at the trial term.trial is must determineda impracticablejury

forEquity, other an injunc-things,Bill in praying, among
Smith,defendants, & fromthe Pike Bros. prose-tion to restrain

certainthe foundedat law upona suit plaintiff,againstcuting
timber, and for an account-the sale ofcontractswritten concerning

filedin suit. The defendantsinvolved thatthe mattersofing
for of theaPike Bros. & Smith movedanswers. heavingseveral


