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exercise of his apparent authority, whether his appointment was
legal or illegal. The question whether a seal was necessary to
make him a deputy de jure (G. L., ¢. 216, ss. 1, 2, Davis v. Clem-
ents, 2 N. H. 890, Thompson v. Fellows, 21 N. H. 425) need not
be considered.

Objection overruled.

Broparrt, J., did not sit: the others concurred.

ErroL ». BrAGG.

An erroneous stabement in the record, that by agreement of the parties
the report of a referee (appointed under the act of 1874) is to be
final, may be corrected by an order rescinding the finality clause.

Assuapsir.  Motion of the plaintiffs for judgment.
Ladd & Fletcher, for the plaintiffs.
‘Aldrich § Remich, for the defendant.

Doxn, C. J. In 1875 the case was sent to a referee under the
act of 1874 ; but there was no trial till 1879. In January, 1877,
an order was sent to the referee stating that at the August term,
1876, the action * was by agreement of parties recommitted to you,
and your report in same is to be final.” There was no agreement
that the report shonld be final, and neither the defendant nor his
counsel had any knowledge of the finality clause of the order until
the first hearing before the referee, January 14, 1879, when the
defendant objected to that clause. The defendant admits that by
assenting to the order of reference made under the act of 1874, he
waived * any objection which he might otherwise have taken to
the use of the report as evidence upon the trial before the jury.”
Parker v. Burns, 5T N. H. 602, 604, 605; Deverson v. K. B. R.,
58 N. II. 129; Swmith v. Fellows, 58 N. H. 169 ; Garland v. Towne,
58 N. H.187; Daniels v. Lebanon, 58 N. H. 284 ; Boyd v. Web-
ster, 58 N. H. 336, 887 ; Strong v. Willey, 104 U. S. 512; Baird v.
Mayor, 74 N. Y. 882. His position is, not that there was error in
so much of the ovder of 1877 as says the action was recommitted
by agreement, but that “the only objectionable feature was the
finality clause,” which, being contrary to the recommitting agree-
ment, and not authorized by law, should not be enforced against
his objection, made at the first opportunity and never waived. He
contends that he was entitled to specific findings of fact on certain
points in the report, “and to any benefit which he might derive
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from the use of the report as evidence upon these points;’”’ that
because his request for such findings was not complied with, he
moved to recommit; that the additional report was incomplete,

. and he again moved to recommit for a statement of his exceptions,

to which he was entitled for the reason that his exceptions, if sus-
tained, “would go to the use of the report as evidence;” that the
“mutual motions for judgment” “were made for the purpose of
raising questions of law;” and that “all steps subsequent to the
hearing were with a view of having the report perfected, and were
preliminary to the jury trial.”

His assent to the arbitration is thus confined to the use of the
report as evidence in the jury trial provided by the act of 1874,

.and withheld from the finality clause of the order of 1877; and

that clause may have been inserted upon the not uncommon under-
standing that cases recommitted by.agreement, after the act of
1876 took effect, came under the first, and not under the third,
section of that act. Under Laws of 1874, ¢. 97, s. 18, 1875, ¢. 85,
s. 8, and 1876, ¢. 85, s. 8, the referee’s report against the defend-

ant in this case is not final without his consent, and without a

waiver or estoppel precluding him from claiming the jury trial
provided by the act of 1874. So far as the question is one of fact,
it has been found at the trial term that he has not consented that
the report should be final, nor waived his right of jury trial re-
served by the thirteenth section of the act of 1874 and the third
section of the act of 1876 ; and no facts are found that establish a
walver or estoppel as a conclusion of law. At the trial term the
record will be corrected, on motion, by an order revoking the final-
ity clause of the order of 1877 ; and when the record is thus cor-
rected, the plaintiffs’ motion for judgment will be denied.

Case discharged.

" BLopgETT and BiNemAM, JJ., did not sit : the others concurred.

DoLE, Surviving Partner, v. PIKE & o.

Whether the questions at issue in a suit at-law are so complicated that
a jury trial is impracticable must be determined at the trial term.

B v EQUITY, praying, among other things, for an injunc-
tion to restrain the defendants, Pike Bros. & Smith, from prose-
cuting a suit at law against the plaintiff, founded upon certain
written contracts concerning the sale of timber, and for an account-

" ing of the matters involved in that suit. The defendants filed

several answers. Pike Bros. & Smith moved for a hearing of the




