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Mainev.Bullard Boston & Railroad.

aside for remarkswill be set unwarranted of counsel toA verdict the
finds,in unless the as matterpresiding justice fact,ofclosing,jury

not or thatthereby,the were influenced the effect uponthat jury their
counsel,removed a retraction of thebyminds was wholly charge of

court, otheror in some W'ay.the
ofthat the custom a railroad notcorporationEvidence was to allow pas-
from toto forward one car another insengers go outgetting at sta-

that the car of a train was; rear atfrequently stoppedtions a certain
beenand that several witnesses had and shakenjarred inpoint; up

atout of the car that admissible theplace, ongetting question of—is
by the in forcorporation safetycare the ofproviding passengersdue

carfrom the at thatalighting place.in

Case, for to the in from the defend-injury plaintiff alighting
atcar Newton Junction.ants’ passenger

that for weeksIt some three to the theappeared prior injury
had been tbeover defendants’ road from New-travellingplaintiff

Haverhill, Mass.,toJunction and back thatton on tbedaily;
of tbe she was home fromoccasion Haverhill ininjury returning

train;afternoon that she thethe was in rear car the conduct-by
direction; that when theor’s train at the Junction thisstopped

notwas thecar that the distanceopposite fromdepot platform;
of car to feet;lower the thethe was about tlireestep ground that

was level andtbe the soil that usualtheground sandy; stopping
of the train at thistime station was from to sec-thirty forty-five

onds; and that the was in orplaintiff injured stepping jumping
the bottom offrom tbe car to thestep She testified thatground.

knew the car ofrear the didshe train not reach theordinarily
and thethat where she out aplace was badplatform, got one.

also testified that theShe conductor assisted her in atalighting
samethe before tbe ofplace time and thatshortly he saidinjury,

a bad Theit was accident occurred in theplace. day-time.
defendants claimedThe that recover,the could notplaintiff be-

of her thatcause the was a forbad oneknowledge place alighting,
of the situationand and her own incarelessnessgenerally, attempt-

car;to the nonsuit,from and moved for ajump whiching was
denied.

testified,RowellOne to the defendants’subject that heexception,
out ofhad the cargot several times at the same and whenplace,

the situation was the same as thewhen wasplaintiff injured, and
itthat shook him in off there. The claimedup getting plaintiff

was,that the defendants’ custom tonot allow to for-passengers go
from stations;ward one car to another and,in out at sub-getting

to Tucker,Mrs. a for tbeject exception, witness so testi-plaintiff,
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to the same witness wasfied. allowed toSubject exception, testify
the train at Haverhill forthat stationspassengers taking upper

car; also,directed the conductor to take the rearusuallywere by
had off the trainshe several times at thethat wherejumped place

did, and had felt the effects forthe half an hour or so.plaintiff
counsel,defendants’ in hisThe to com-theargument jury,

on the fact one ofthat the themented consultedphysicians by
had not been on her as a witness. Theput byplaintiff plaintiff’s
in said that the had not be-counsel been calledreply physician

from conversationhe found with him he not exam-cause that had
the and could no heyined as to condition.plaintiff, give testimony

this the defendants The courtTo sustained theexcepted. excep-
tion, told the to theand statement of thejury disregard plaintiff’s
counsel; and counsel said he would take it back.allthereupon

thefor which theVerdict moved to setplaintiff, defendants
denied,The motion was and the defendantsaside. excepted.

for theCopeland defendants. TheEdgerly, rules of decision&
courts in or new trials in cases ofby grantingrecognized refusing

or mistake on the of the courterror do not to cases ofpart apply
of hismisconduct a or of the casesparty, attorney, agent. Many

misconduct,cited the raise no of and there­by plaintiff question
do not to this case. Thefore case raises no of fact.apply question

at the trial term found andThe court the fact of miscon­reported
; theduct and the court at law term has decided cases ofalways
sort, and aside verdictsthis set where it that theappears prevail­

his or has been of misconduct.ing party, agent, attorney guilty
inrule 474, was,The Perkins v. 2 N. H.recognized Knight,

“that the should be not from alljury preserved only improper
causes, but even from thebias-in of bias.” Insuspicion improper

Kaseall, 352,v. N.State 6 H. all of the thatmade oathjurors
had not read or heard read such as were describedthey any papers

counsel,offeredin the affidavits andby prisoner’s that werethey
the,induced to to verdict from a theconsideration of lawagree

trial,in at theand evidence and from that Notwith-given only.
aside,this the court set the verdict otherstanding saying, among

“We are not to countenance to such adisposed anygiveIjhings,
otherin this or case. It is sufficient caseany for this-procedure

the exhibition of thosethat was and thatpapers highly improper,
thatthere is á some of the have heard some-possibility jury may

of the statements contained in them before the trial. Wething
momentshould not hesitate a to set aside a verdict aobtained by

in a civil case under such circumstances.” In Mcllvaine v.party
476,Wilkins, lz N. theH. court verdict of asay, jury—“The

to be not a evidence,true verdict the but itought only upon
is,should be above “The safest rule that the verdictsuspicion.”

be setshould aside if there the least aalways appear attempt by
to influence a toofjuror.”party Underscoring portions papers
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attract attention without the of thespecial knowledge opposing
is sufficient reason for aside a verdict. Watson v.party setting

Walker, 2-3 H. 421. The ofN. doctrine the above cases is affirmed
H,159;in Beattie,State v. 45 N. H. Hilliard v. 59' N.Knapp,

Henniker, Grant,466; 317;Tucker v. 41 N. H. Crossv. 62 N. II.--
In none of the cases where misconduct was shown did the court

the innocent to show that therequire wereparty affirmatively jury
influenced the misconduct. In most cases it is toby impossible
ascertain. butNo one members of the can tell what influ-jury

minds;ences their and as the evidence of a is not receivablejuror
verdict,to the there is no to establishimpeach way theproofby

fact that misconduct of a influenced the verdict. It is suf-party
ficient that it is such misconduct wasas calculated to have that
effect, so;and have done and that is amight possibly forquestion
the court here. The contends that the instructionplaintiff of the
court was such an antidote as removed all effect of the Itpoison.

be, in ofcases error or mistake: the correction of themay error
or mistake before the case closes obviates the effect error,of the
but no such in did,rule cases of misconduct. If itprevails then
counsel of skill and adroitness can make state-improper closing

made,ments with if no is tlieimpunity; objection misconduct will
waived;be made,if is the court will instruct theobjection jury

to it. In neither doescase he run thedisregard least risk of injur-
his case or his verdict.ing imperilling

& Eastman,Marston for the is,Theplaintiff. thatpresumption
the were not influenced thejury to Burn-­by language excepted

568;Butler,ham v. 58 N. H. Commonwealth v. 104Cunningham,
545-547;Mass. Beattie,Hilliard v. 59 N. H. 466.

The whether the werequestion influenced theand defend-jury
ants’ the remarks counsel,of therights prejudiced by in-plaintiff’s

fact,volves matters of and should be determined the court atby
the trial term. v. 158;Wentworth 60 N. H. BurnhamJefferson,

Butler, 568;v. 58 N H. Hamblett Hambletl, ;v. 6 N II. 333 Rog-
Kenrick, 335;v.ers 63 N. II. v. Katon, 355;Osgood 63 N. H.

v,Gerrish, 128;Gerrish v. 63 N H. Newhall,Dearborn 63 N. H.
801; Pagev. 197; Smith,63 N. H. v.Campion, 58 N. H.Lefavor
125; 71;v. Bailey,Puller N.58 H. Ricker,Austin v. 61 N. II.
97; Scott, 112;Goodwin v. 61 N. H. Brown,v. N.59 H.Hovey
114; 327;Brown v. 59 N. IT.Wiggin, Northwood,v.' 10Deerfield
N H. 269.

is,The in all cases whetherquestion haspoison been injected,
and had an influence the Mattersupon jury. of provocation;
character and manner of the whether inrejoinder; the heat of
debate, altercation;or in whether the is sufficient torejoinder re-
move the or more or less thanpoison, to doreasonably necessary
this; the effect theapparent allupon elements tojury, be—are

inconsidered a conclusion tbisreaching upon andquestion; who
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as,is so well to all these elements the court who isqualified weigh
y.at the trial? The decided in Wentworthpresent question Jef-

158,60 N. H. be from in-cannot the oneferson, distinguished
volved in this case. There the was to the conduct ofexception
counsel; it was thatand the offer was view ofurged flagrant (in
the that the court had denied the andfact previously motion),

calculated to influence the but the court held that thewell jury;
at theof the court trial term was conclusive. The excep-finding

tion in both cases is to what is claimed to be the unwarrantable
in the theconduct of counsel and ofpresence Uponhearing jury.

can it that one to bewhat be case islegal principle suggested
court,decided the trial and the other the court at the lawby by

term upon exception?
Hamblett,cited andCounsel also commented on Hamblett v. fl

568;333; Kenriek,N. H. Burnham v. 58 N. H.Butler, v.Rogers
341; 327; Eaton,Brown v. N.63 N. H. 59 H. v. 63Wiggin, Osgood

301;355; Newhall,H. Dearborn v. 63 N. H.N. v.Page Qampton,
197; 114;Brown,v.63 N. H. 59 N. 'H. v. Wood-Kovey Kelley

153;ward, Lebanon,H. Daniels v. N. H.58'N. 58 284.

Smith, of wasJ. 1. The Rowelltestimony competent upon
defendants safe andthe whether the reasonablequestion provided

facilities for to leave their trains at this Evi­point.passengers
indence that other were the train atinjuredpassengers leaving

the same to that it was in thetended show defend­place negligence
ants not to a His evidence was also com­provide platform.longer

left thethe whether train at thispetent upon question passengers
with the or of the defendants. Hallpermissionplace knowledge

Brown, 93; R.,v. M. & L. R. N.v. 58 N. H. State 52 H. 528.
The of Mrs. Tucker was thecompetent upontestimony question

whether it was in the to leave the car wherenegligence plaintiff
true,did.she If her was a in the rear car fortestimony passenger

that between the carstation must choose at a whichleaving place
unsuitable,be and carried the of liismight being beyond point

travel a Hall v. Brown and State M. L.v.prisoner.quasi &
R.,R. Her that the train atpassengerssupra. testimony, taking

Haverhill for stations were directed the conductorupper usually by
car,to take the rear was as to show thecompetent tending usage

road,the and the defendants itof how as aregarded' being proper'for to leave the train. And her as toplace passengers testimony
the effect her from the train was com­uponproduced by jumping

for the reason as similarsame from Rowell wastestimonypetent,
competent.

nonsuit,2. for a it must be assumedIn that the truth ofmoving
Thethe evidence was conceded. evidence introducedplaintiff’s

her tended to show that the defendants their trainby stopped
car which wasbefore the in she had reached theriding platform,

the rear car did not reach thethat that theordinarily platform;
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to at short timeassisted her the same aconductor had placealight
before; thewere accustomed to leave trainthat other passengers

the conductor’sthe she was in rear car theat same that byplace;
direction; allowed to forwardand that were not gopassengers

the Theseto another in train at stations.from one car leaving
thethe find thatevidence from which plain­facts were jury might

shedue the train at a whichtiff exercised care in placeleaving
R. v.knew bad for O. R. Co. Leapley,was a one alighting (B. &

June, find1886, 187),6 and furtherMd. Ct. East. mightRep.Ap.,
For­she should leave at thatthat the defendants intended place.

Co., 510, v.syth v. R. FrostBoston R. 103 Mass. andAlbany&
R'y 387, from thisCo., areGrand Trunk 10 Allen distinguishable

that defendantscase. those there was no evidence theIn cases
whichdo theheld out inducement to the to actsplaintiffs byany

Co., 145,Y.Y. C. R. R. N.were Hulbert v. N. 40they injured.
is more innearly point.

counsel, to com-8. in his theThe defendants’ jury,argument
themented theon the fact that one of consulted byphysicians
fairhad not her as witness. This wasbeen called aplaintiff by

matter theof The defendants could ask juryrightfullyargument.
wouldto if been hisbelieve that the had called testimonyphysician

have been to the theunfavorable However weightplaintiff. slight
such have,an inference to the could not be instructedought jury

it.that as mattera of law were bound tothey wholly disregard
The does not the couldcase raise whether anyquestion argument
have been advanced in Nolegally argumentative replyreply.

made;was but the liadthe counsel said thatplaintiff’s physician
found, him,not been called he from thatbecause conversation with

he had asnot examined the and could noplaintiff, give testimony
herto condition. this had beenIf of a material factproofhearsay

witness, beenreceived from a its unrevoked admission would have
corrected a trial. thenew The conversed withoutby physician

oath,moral and of of cross-sanction an and without the testlegal
conversation, witness,examination. His not a wasprovable by

witness, sworn,a not toa not and not subjectproved personby
incross-examination. Had the whole case been provedplaintiff’s

error, morethe same the extended in fact overway, although
not have been to ofwould raised a illegal-ground, higher degree

enhancedIf the could retain a verdict obtained ority. plaintiff
her of incounsel’s unsworn assertion inadmissibleby argu-hearsay

ment, done nothe actual the defendants would bewrong greater
the the samewere it otheraccomplished by persons giviug jury

morekind of and court had noTheproof privately criminally.
to theadmit the and with the oath anddispenseauthority hearsay,

law,for to rendercross-examination thanopportunity required by
without form or trial rumor cas-of ajudgment any pretence upon

theheard in street.ually
The doeslaw not transfer the defendants’ to the plain-property
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trial;atiff as without fair and in a sense a trial isdamages legal
not fair such statements as were in thiswhen made case have any
influence favorable to the them. He is thereforeparty making

to be todo to done hisnecessaryeverything rectify wrong,bound
to the ofand restore the trial fairness which he has it.divested

isHe and bound to his statement hav-equitablylegally prevent
effect the verdict. This he cannot do withouting any upon explic-

error,and his anditly unqualifiedly acknowledging’ withdrawing
his in asremark a manner that will far as retraction cango any

to erase from the minds of the the hisgo remarkjury impression
was But it nocalculated to make. is means certain that theby

will, his fact Itat the stated. isrequest,jury disregard necessary
that should be instructed that the unsworn remark is not ev-they
idence, and can have no in favor of theweight party improperly

it. It is the of the to such instruc-making duty wrong-door request
tions. The does hisother when he to theparty duty objects

him,inflicted and does not allow it to bewrong upon understood
that he his Inwaives of the fullest and frankestobjection. spite
retraction, and the most and toinstructionsexplicit emphatic lay

consideration,the remark out of the trialentirely not be fair.may
It not be in the of the counsel and themay courtpower retracting
to theremove Their combined and exertionsprejudice. vigorous

not control the mental of the Themay operations jury. jury may
not be to freeable their or theirwholly frommemory judgment

andthe unfair bymade aillegal impression statement ofplausible
fact, which seem to them entitled to more than themay respect

statement,of it.rule law that excludes The withdrawn not be-
fact,itcause is t©the but it isbecause not a modecontrary legal

fact,of the do as much as itif had not beenproving may damage
withdrawn. Erroneous corrected the witness whotestimony by

it, and an erroneous correctedruling the whogave madeby judge
it, stand on different ground.

If a sit a case,should as in his own it not beparty juror might
his interest,for counsel to him to his ownenough request ignore

and for court to instruct itthe him that is his to do so. If allduty
hadthe formed a decided on theju'rors merits of the caseopinion

before were the of counsel and the instruc­they impanelled, request
tions of court not be convictions,the to their former orswayed by

what had heard at their or read in thethey news­by lodgings,
trial,the not make the trial fair. Afterpapers during might

done,is biasthe of interest orpossibleeverything previous opinion
this,not be overcome. In such ascases themay wholly operation

of the retraction and the instructions can be most accu­requested
estimated the trialat term after verdict. v.rately Burnham But­

568; Coleler, Boardman, 580,N.58 v. 63 N. H. 583. In someH.
not,cases and in others bemay, effectual. Muchthey they may

the and earnestness theof retractor’smay depend upon sincerity
efforts to his If on,counteract fault. the trial is allowed to hego
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favor,bound, to a thatbe after verdict in his obtainwill finding
tort, towas his and not be annul­the result not affected by ought

ison account of it. Whether the error such that seemsled justice
the to beforeto trial be and anew anotherrequire stopped, begum

Hamblett,v.or after a of time 6jury, lapse (Hamblettimmediately
451,333, 347, v. isH. Penn. Co. 102 U. S. ordina­Roy,N. 459),
off,the trial or the seta of fact. If is broken verdictquestionrily

done,aside, of isthere is a costs. Whatever indemni­question
least,whom, atis the of the a time thefication forbyduty party

notcourse of is and He is entitledinterruptedjustice perverted.
to a the a orof waiver of the a ofdischarge jury, objection, gain

advantage.any
court,Swineford, 282,In Brown v. 44 Wis. the areversing judg­

kind,and ament new trial on an of thisordering exception say,—
“ The learned counsel went the of allbeyond legitimate argu­scope

* * *ment, and on facts not in evidence.commentingby stating
The took his and his counsel itnowappellant exception; supports

* * *numerous cases. All of them tbe rule nowby support
court,this that it is error sufficient to reverse aadopted by judg­

ment, counsel,for to stateagainst facts to theobjection, pertinent
evidence,not inissue and or to assume such facts to bearguendo

in the case when further,are not. Some of the cases andthey" go
reverse for counseljudgments of facts notimputation by pertinent

* * *issue,to the but calculated to the case. Thereprejudice
are cases in conflict Bat,with those which this inrule.support

court,the of this the rulejudgment is the ofsupported by weight
can,and Doubtless the circuit court itauthority by principle. as

case,indid this the to statementscharge all of factjury disregard
evidence;innot but it is not so certain that a will so.dojury

evidence,Verdicts are too often found and without evi­against
dence, to warrant so a reliance on tbe discrimination ofgreat juries.

withoutAnd notes of the evidence it be often difficult formay
to discriminate counsel,between thejuries statements of fact by

the evidence and outside offollowing it. It is sufficient thethat
statements ofextra-professional counsel thegravely prejudicema3r* * *and affect the verdict. It isjury the of counsel toduty

make the most the him;of case which his client is able to give
but iscounsel out of his and bis and outside of theduty right,

and of bis whenprinciple object he travels out hisprofession, of
client’s case and assumes to its deficiencies. Therefore issupply
if that tbe nice sense of the with such distrustprofession regards

* *and aversion the of a in oftestimony his client.lawyer favor
Tbe fullest freedom of withinvery the of hisspeech duty profes­

counsel;besion should accorded to it license,but is not freedom
record,of to outtravel of thespeech, his on factsbasing argument

not and toappearing, appealing irrelevant to tbeprejudices case
and outside of the In thatproof.” case there was no retraction

counsel, and no of fact atbe of fair trial.by finding
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61,Co.,R. 41 Conn. the dam-v. B. R.In H. plaintiff’sJacques
a without a Certain evidencewere assessed judge jury.ages by

inthe to be heardto defendants’was admitted subject “objection
“was ruledthe this evidencethe Afterargument.”. argument,

theno of it consideredput and wasand portion by judge,rejected,
hiscourt decision.” Theso stated in when renderingwho open

this the ofthe effect of mindis testimony uponcourt say, —“Nor
on the merits to bethe decisionthe in pronouncedjudge reaching

thecannot accede to the claim ofWeentirely plain-disregarded.
testi-that could not have been thisinjuredtiff the defendants by

it and ruled out. Thewas rejectedbecausemony ultimately
even toour minds are ourselves. Weof mysteriousoperations

athe influences which lead us to result.cannot appreciatealways
the intended disabuse hiswho tried cause toNo doubt the judge

from No doubt wasof this hemind influence testimony.any
not;it. heof affected was still weunconscious Possiblybeing by

was,heit that when we lookdo not deem improbable especially
case, usin the which seem tothe of assessedat amount damages

the evidence.” Inin view of legitimateunwarrantably large
558,Welch, 560, the court man53 Conn. say,v.Dougherty —“No

thethat he is aware of all influences whichbe certaincan quite
to the ofconviction. It is one prevent entryhave thingproduced

mind; to it.” Butanotherinfluence into the dislodgean quite
to conduct in-would bethe court also impossible judicialsay, —“It

thethat which reachesthe theory everythingvestigations upon
his of of factaffects final determinationear of the trier questions

hisof the finalall resistance Whetherpart.”uponbeyond power
fact;is a of and in ouris thus affected questiondetermination

of tothat fact are be settled at thethe rule is questionspractice
trial term.

661,Towler, 665,R. of are13 I. some the casesIn State v.
theit is that error admissionin held ancited which committed by

is orcured itsof by subsequent rejectiontestimonyincompetent
“to it.withdrawal, directed not Theif the are clearly regardjury

decisions,” court,the “is that theof these testimony,sayground
withdrawn, is theno beforeorafter longer legallybeing rejected

case, the disre­of and instructed tobut is out the beingjuryjury,
it, that follow the instruction.to beit is theypresumedgard

inthat the rule not to becontendsThe defendant ought applied
withdrawn, asbar the was notcase at becausethe testimony

but to remove all foravowedly ground exceptions.incompetent,
think, however, the does not on the motivesthat rule dependWe

is,The Did thewithdrawal. with­influence the questionwhich
did,Ifout of the case? it it is to bethetake testimonydrawal

think the with­it never been admitted. Weas if hadconsidered
court, thedrawal, of is to be as act ofconsent regardedbeing by

it the casecourt, that in of lawand contemplation purgedthe
that tes-,The defendant insists thetheof testimony.absolutely
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withdrawn, influencemust have had aninevitablytimony, though
beenthat this influence must have byon the and aggravatedjury,

other wit­that he hadthe statement of the prosecuting attorney
of the defendant’sto which he withheld becausenesses reputation

often influencedWe have no doubt that are byjuriesobjection.
too, is tothat there reasonextrinsic matters. We toregret say,

thedo and forthink that sometimes purposethingslawyers say
is notof on the minds of a whichan effect legit­producing jury

trial if there isimate. for newSuch conduct affordmay ground
it, as indeed thereason to been influencedthe hassuppose byjury

out,rulederroneous admission of maytestimony, subsequently
think theafford for a trial if there is reason tonew juryground

a newhas been influenced it. But the true mode of gettingby
oftrial on to the discretionsuch is addressedground by petition

court,the and not bill of for we cannot presumeexceptions;by
influenced, thethat the ofhas been and in a billjury exceptions

fact,court aexercises no discretion on matters of but only grants
new has been com­trial where in of law some material errorpoint

doesKraemer,mitted. 391. The court8 W. &Unangst Serg.
not will enablea bill of the information whichget by exceptions
it to are in­exercise a In at bar wediscretion. the casejudicial
formed of the rul­in to what occurred in the matteronly regard

which are for thatrevision. Forings appears,reported anything
defendant,the evidenceevidence the of theagainst independently

of therehave been andreputation, maymay utterly overwhelming,
be no foundation waswhatever for the that the jurysupposition
influenced either the theevidence of or repre­by byreputation,
hensible remarks of the prosecuting attorney.”

case,In officer,a if athe introducedcapital havingprosecuting
amount atof kind shouldgreat ofevery incompetent testimony,

last meet ortherepeated objection by informing jury, expressly
insinuation, court,in that hean observation addressed to theby

had a mass of similar of theevidenceconvincing prisoner’s guilt,
but would withhold it for the of technical excep-purpose avoiding
tions, and for beenthe same hadwould withdraw whatpurpose

to, theobjected and be an effectivewithholding withdrawing might
of case,the state’s and the bepart life of the accused might

hisendangered his of The lawby exercising right objection.
officer;would not the butof thedepend motiveupon prosecuting

violated trial,the ofhaving fair and assumed theright necessarily
affirmative and the burden of confes-on his inproof implied plea
sion and amends,avoidance that he had made hiscomplete appar-

motive,ent inferred,whether avowed or be evi-might important
dence on the of fact raised v.question that State Towlerplea.by
is an for a conclusive on a bill of ex-authority legal presumption,

case,in such aceptions that the not influenced thearejury by
if areillegal it,instructed to andproceeding they finally disregard

for the rule that the defendant’s is a for a newremedy petition
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case,trial. After of conviction in a criminal a newjudgment
trial be on the defendant’s when hasmay granted petition, justice

done, accident, mistake, misfortune,not been or andthrough
State,a further would be Buzzell N.v. 59 H.hearing equitable.

61. In the case the occurredpresent illegal proceeding during
trial, court;the inand and if a for aopen supplementary petition

new trial is a it is State v.possible remedy, unnecessary. Ayer,
301, 320; Aldrich, 75;23 N. 63,H. Allen v. 29 N. H. v.State

148,45 N. H. 157-160. In our and convenientKnapp, simple
harmless,of if the error was thatindisputablesystem practice,

fact can be found on the motion at the trial term. Theplaintiff’s
the of fair trial the burden ofparty violating right accepts pre­

and his claim that he restitution,has made fullsenting proving
•andthat the decision of the was not affected his admittedjury by

influence,On the of hiswrong. re­question acknowledgment,
motives,traction, and the instructions at hisapparent given

evidence,verdict,and the are but do not shift the burdenrequest,
of is bethat burden not to thrown the otherproof; unjustly upon

trial;him to a for a new nor is his ex­party by putting petition
overruled a conclusive as toception unjustly by legal presumption

the effect of instructions. If a of the violatedperfect reparation
fact,is not found as a the remains entitledright injured party

redress;to and onneither nor on can the factexception petition
be found an inference of law. A offalsely by discretionary power

him to submit to an unfair trial is innot vested the.•compelling
court. isWhat called discretion in such a case is ajudicial per­
formance of the of the of fact atduty correctly deciding question

116, 120;the term. v. N.trial 50 H. v.Bundy Hyde, Darling
Westmoreland, 401,52 N. H. 408.

The defendant is entitled to a trialnew unless the plaintiff
record,of the■obtainsan amendment the fact that hassupplying

not been found. If the desires an to moveplaintiff opportunity
amendment,such the casefor an will be continued nisi to await

onthe result of a his motion.hearing

sit;Blodgett, J., not the othersdid concurred.

Trustee,WIGGIN, & a.v. PERKINS

a testator’s intention is to be ascertained from the languageOrdinarily
than andwill, phrases,the whole rather from wordsparticular espe-of

that words are used in a sense dif-when it is certaincially apparent
meaning.from their and technicallegalferent


