
June, KENT v. BAND. 451886.]

The fact that the claimant of the fund did not under theappear
terms and leave does not theimposed granted, prevent discharge
of the trustee. The issue between the theand trustee re-plaintiff

ifmains as no motion or order for the claimant to had everappear
made,been and the trustee that issue can beupon charged only
sufficient evidence of his in his hands theupon ofhaving property

the defendant. The of the trustee andprincipal otherdepositions"
were evidence L.,the trial of the issuepersons competent upon (G.

9,c. 249, ss. and it has not been shown10), that evidence thatby
$175.the trustee is for the The at thechargeable trialfinding

term that the evidence was not trustee,sufficient to thecharge
$175included the that the was not the defendant’sfinding money,

Johnson’s;but and that unaffectedfinding, ofby any question
law, is conclusive of the fact.

$4.34.Trustee charged for
Carpenter, J., did not sit: the others concurred.

Rand,Kent v. Adm'r.

The of a marriedpromise made when the common-law disabilitywomam
existed,of coverture does not furnish a consideration upon which her

debt,to thepromise removed,same madepay after the isdisability
can be sustained.

Assumpsit, for had andmoney received the defendant’s in-by
testate, Snow, to theMary use. Factsplaintiff’s found a ref-by

the Snow,eree. In summer of 1855 then aMary marriedbeing
woman, borrowed from the $275 for the use ofplaintiff her hus-
band in his own business. At that time she had title deedby
from her father of his Rochester,homestead in of which her father
held a life lease from her. Her 185‘8,husband died in her father

1859,in and her mother in 1860. The referee also found facts
which, claimed,it was showed Snow topromises theby Mary pay
debt, made on several occasions between 1855 and the time of her

1883,indeath while she sole and the owner ofwas inproperty
her own the latest of whichright, was within six before heryears
death.

Worcester for the& Gafney, plaintiff.

Hall,T. J. Smith and J. G. for the defendant.

Smith, J. When the defendant’s intestate borrowed the sum
$275of 1855,of the in she wasplaintiff a married woman. The
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business,hisfor tbe of her husband inwas borrowed usemoney
oris no evidence that was usedand there it otherwise applied.

loan,had, at the time of the title deed to her father’sShe home­by
Rochester,in to her lease to him for the term of hisstead subject

It does that' she held this to her solenot appear property
made,use, or to thebyand that herseparate promise plaintiff.the

in to her Her common-law dis­was respect separate property.
therefore, Pearson,v.rendered her contract void. Baileyability,

77; 381;Foster, 42 N. v.29 N. H. Ames v. H. Shannon Canney,
592; Corbett, 311;N. v. Sar­44 N. Hammond v. 51 H. Batchelder

262; 378;Reardon,N. v. N. H. Read v.47 H. 57gent, Muzzey
298;482;Hall, v. PenacookN. H. Messer 58 N. H.57 Smyth,

is,Sanborn, H. thenSavings Bank v. 60 N. 558. The question
the-­her towhether can-be maintained promise payassumpsit upon

or, words,husband;after the death of her in otherdebt made
moral, to a is awhether a or dutyobligation pay money perform

or thefor a to to doconsideration promisegood pay, duty.
249,v. 3 Bos. & Pull. is a reviewIn a note to Wennall Adney,

cases, assummed fol­of of the the resultEnglish upmany being
therefore, it canseem,as shouldlows: “An onlyexpress promise,

consideration, have beenrevive a which mightprecedent good
law, hadthe of anenforced at medium implied promise,through

law, canit rule of butnot been some give-­by positivesuspended
itaction, which is foundedof if the onno obligationoriginal right

law, not barrednever could have been enforced at by anythough
of this note is.statute The doctrinemaxim or provision.”legal

257, v. 3Ware,v. Millsin 13 Johns. Wyman,Smithapproved
201, Shee,v.207, Goodright v.Pick. Straphan, Cowp. Littlefield

467,Haworth, E. Eastwood v.811,2 v. A. &B. & Ad. 8Meyer
501,438, & andBrown,v. 9 M. W.Kenyon, 11 & E. JenningsA.

432-436.in 1 Pars. Cont.
1718),Lee, the were-v. 1 in factsIn Stra. 94 (decidedLoyd

sole,anote as fememarried woman athese: A gave promissory
forbearance,death, ofin considerationand after her husband’s
insisted thatit. her it wasto In an action againstpromised pay

note, itthe time of theunder coverture at givingbeingthough
reason; whenherfor that yet subsequent promise,was voidable by

liable,she made herselfto a hadshe was of make promise,ability
“But the J.consideration. C.was a newand-the forbearance-

voidable, butthe note was notheld and that .barelythe contrary,
forbearance, no-there iswhereandvoid: originallyabsolutely

But hetoaction, is consideration raise an assumpsit.of nocau'se
but voidable.the contract wasbe otherwise whereitsaid might

so was called.”And the plaintiff
a similarin 1813),5 Taunt. 36 (decidedv.Lee Muggeridge,

Aas follows:The facts werecase, decided the otherwas way.
use,woman, to heran estate settled gave-separatemarried having

heratexecutors ofher moneya bond for byrepayment advanced
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hus-the to her After herof bond son-in-law.onrequest security
toa letter addressed thedecease she wrote plaintiff, statingband’s

“ off,to the bond her time hereit not in herthat was power pay
short, it would be settled her executors.” Theand thatwas by

executors,herthison promiseassumpsit againstbroughtplaintiff
ina defendants moved ofrecovered verdict. Theand arrest

shownon the that no sufficient consideration was.judgment, ground
was the thatthe The verdict groundfor sustained uponpromise.

a cause for a tomoral isobligationa good promise pay.
Shee, Ad.In v. 2 B. & 811 D. the facts(A. 1831),Littlefield

hisThe testate in lifetime thewere these: plaintiff’s supplied
absent,defendant, witha married woman wffiose husband was

themeat. death of her husband defendantbutcher’s After the
beto it should in her and herwhen power, abilitypromised pay

nonsuited,the Theto at trial. was andwas plaintiffpay proved
the it thethe nonsuit was sustained thatupon ground appeared

to the whilst her was sowere wife husband living,suppliedgoods
Tenterden,duethat the constituted a debt from him. Lordprice

said,J., v.in “The doctrine that aC. to Lee Muggeridge,alluding
formoral is a sufficient consideration a subsequent prom­obligation

ise is one which should be received with some limitation.”
Haworth,In v. 8 & E. D. defend-A. the1838),467Meyer (A.

aant coverture to declaration in for soldpleaded assumpsit goods
delivered. The that the defendant was atplaintiffand replied,

husband,the time of the from hercontract and livingseparated
the thein that did not know ofopen marriageadultery; plaintiff

defendant,the heror and that after husband’s death andadultery;
before action in consideration of thebrought, premises, promised

demurrer, Denman, J., theto Lord C. saidpay. Upon subsequent
“not sufficient. The debt was from her.was never owingpromise

thereIf was a moral that should have been shown.”obligation,
Littledale, J., said, there was moral it shouldany obligation,—“If
have been The does not declara-stated. thereplication support

thetion. The in declaration was void. Thispromise altogether
anis not like the case of infant whose is voidable only.”promise

v. 11 & E.Eastwood A. 438 decides that1840),Kenyon, (A.D.
benefit conferred and ac­a thepecuniary voluntarily by plaintiff

the defendant is not such a consideration as will sup­cepted by
an of on aaction assumpsit promisesubsequent express byport

Denman, J.,tothe defendant reimburse the Lord C.plaintiff.
v.on Lee said the of Lord Ten­Muggeridge, remarkcommenting

“Shee,terden in v. that the a moral obli­doctrine thatLittlefield,
is sufficient for isa consideration a onegation subsequent promise

limitation,”be some to dis­which should received with amounts a
ofsent from the that case.authority

Bennett,v. 2 thatCockshott T. R. 763 decides a1788),(A.D.
fraud, isto the ofa note void on asubsequent promise pay ground

action;consideration which not maintainwithout will anpromise
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501,Brown, said,M. & it was merev. 9 W.in Jenningsand —“A
consideration ismoral nothing.”' the v.been made to case of Leehave distinguish Mug­Attempts

cases; but the doctrinefrom v. Lee andLoyd subsequentgeridge
v. that a mere moral isthe note in Adney,of Wennall obligation

isto annot sufficient express promise,support generally recog­
207;3 Pick. v. New­as correct. Mills v. LoomisWyman,nized

434;159; Bluett,hall, 24 E. L. & E. Cook v.15 Pick. White v.
420;Farrar,57; v. Vt. v.Ingraham17 Conn. HawleyBradley,

376;152; Watson,v. 120 Barb. Bates SneedGilbert, Parker v.
273; 521;Rees, 2Carter, M’Pherson v. Penr. & W.4 Munf.

272; Wheeler,v. 25 Johns.Frear v. Gall.Hardenbergh, Society
746; 435;143; 1 Pars. Cont. 432 n.Broom Max. (t),Leg. Lang­

Cont.,dell, Law of ss. 71—79.Sum.
of and the statute of limitations the lawIn cases bankruptcy

It does not the debt. Bankthe extinguishonly suspends remedy.
Gilmore,Wood, 407; 361;v. N. H.59 N. H. 33Badger Wig­v.

N. H. 39. The contracts of infants are void­v. 63Hodgdon,gin
able, an afterbe ratified Inand by express promise age.may

are from the contracts of marriedthis they distinguishedrespect
coverture,which,women, the are voidto' of atdisabilityowing

void, existed;no debt ever and hencelaw.common Being they
for ano consideration madefurnish subsequent promise during

Halstead, 311; Bean,2v. Sandf. Waters v.widowhood. Watkins
358; This doctrine has1 Pars. Cont. 435. received as­15 Geo.

Benton, 28,v. 44 N. H. 31.Frenchsent in this state.
in this discussion that thehas been assumed defendant’s tes-It

to the debt within six of her death.tate pay yearspromised
evidence was sufficient to warrant such a is atheWhether finding

no to consider. The defendantwe have occasion is enti-question
on thetled to report.judgment

Case discharged.

Bingham, J., not sit: the othersdid concurred.

v. White.State

v. Priest.State

269, a withinLaws, 5, beatingc. s. for drumTo a complaint upon Gen.
officer,without the of a militarythe of a town commandcompact part

in the ofperformance•it is no defence to show that the act was done
andreligious duty,with a sense ofin accordancereligious worship

or the religious worshipthat no actual disturbance of the public peace
of others resulted from it.


