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and in Jennings v. Brown, 9 M. & W. 501, it was said,—“A mere
moral consideration is nothing.”

© Attempts have been made to distinguish the case of Lee v. Mug-
geridge from Loyd v. Lee and subsequent cases; but the doctrine
of the note in Wennall v. Adney, that a mere moral obligation is
not sufficient to support an express promise, is generally recog-
nized as correct. Mills v. Wyman, 3 Pick. 207; Loomis v. New-
hall, 15 Pick. 159; White,v. Blueti, 24 E. L. & B. 434; Cook v.
Bradley, T Conn. 57; Hawley v. Farrar, 1 Vt. 420; Ingraham v.
Gilbert, 20 Barb. 152; Bates v. Watson, 1 Sneed 876; Parker v.
Carter, 4 Munf. 278; M’ Pherson v. Rees, 2 Penr. & W. 521;
Frear v. Hardenbergh, 5 Johns. 272; Society v. Wheeler, 2 Gall.
143; Broom Leg. Max. 746; 1 Pars. Cont. 432 n. (t), 485; Lang-
dell, Sum. Law of Cont., ss. 7T1-79.

In cases of bankruptcy and the statute of limitations the law
only suspends the remedy. It does not extinguish the debt. Bank
v. Wood, 59 N. H.407; Badger v. Gilmore, 38 N. H. 361; Wig-
gin v. Hodgdon, 63 N. H. 89. The contracts of infants are void-
able, and may be ratified by an express promise after age. In
this respect they are distinguished from the contracts of married
women, which, owing td the disability of coverture, are void at
common law. Being void. no debt ever existed; and hence they
furnish no consideration for a subsequent promise made during
widowhood. Watkins v. Halstead, 2 Sandf. 811 ; Waters v. Bean,
15 Geo. 3568; 1 Pars. Cont. 485. This doctrine has received as-
sent in this state. French v. Benton, 44 N. H. 28, 31.

It has been assumed in this discussion that the defendant’s tes-
tate promised to pay the debt within six years of her death.
Whether the evidence was sufficient to warrant such a finding is a
question we have mno occasion to consider. The defendant is enti-
tled to judgment on the report.

: Case discharged.

BincEAM, J., did not sit: the others concurred.

StAaTE v. WHITE.

~ STATE v. PrIEST.

To a complaint upon Gen. Laws, ¢. 269, s. 5, for beating a drum within
the compact part of a town without the command of a military officer,
it is no defence to show that the act was done in the performance of
religious worship in accordance with a sense of religious duty, and
that no actual disturbance of the public peace or the religious worship
of others resulted from it.
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The statute prohibiting the beating of a drum in the compact part of a
sown (G. L., c. 269, 5. 5) does not infringe the right of religions wor-
ship secured by the fifth article of the Bill of Rights.

JOMPLAINTS, upon Gen. Laws, ¢. 269. 5. 5, for beating a drum
within the compact part of the town of Somersworth, not by com-
mand of a military officer having authority therefor. The respond-
ents admitted doing the acts charged, and offered to prove that
they were done in accordance with their sense of religious duty,
and in worshipping God according to the dictates of thelr own con-
sciences, and that they were not disturbing the public peace or
the religious worship of others. The court ruled that the evidence
offered did not constitute a defence, and the respondents excepted.

W. R. Burleigh, solicitor, and G. H. Beacham, for the state.
W. 8. Pierce, for the respondents.

CLARK, J. The statute upon which the complaints are founded
is as follows: “No person shall, within the compact part of any
town, fire or discharge any cannon, gun, pistol, or other fire-arms,
or beat any drum, except by command of a military officer having
authority therefor, or fire or discharge any rockets, squibs, crack-
ers, or any preparation of gunpowder, except by permission of a
majority of the police officers or selectmen in writing, or make any
bonfire, or improperly use or expose any friction matches, or know-
ingly raise or repeat any false cry of fire.” G. L., ¢. 269, s. 5.
This statute, like sections 7, 10. and 14 of the same chapter,
against obstructing streets and sidewalks, and prohibiting fast driv-
ing in any street within the compact part of a town, is designed
for the security of the public convenience, safety, and tranquillity.
As it would be no defence to a complaint for a violation of the
statubte against incumbering streets, or for fast driving, toeshow
that there was nobody else in the street at the time, and therefore
no actual danger of obstruction or collision, so it would be no de-
fence to show that no actual disturbance of the peace or of the
religious worship of others resulted from the violation of the stat-
ute by the respondents. The act complained of being expressly
prohibited by the statute for the prevention of disturbance of the
public peace and tranquillity, an actual disturbance is not necessary
to complete the offence. State v. Cate, 58 N. H. 240. To consti-
tute the offence charged, no other intent or consequence is required
than the intentional doing of the act which the statute forbids. 1
Bishop Cr. Law 428. Nor is it a legal justification that the act
was done in the performance of religious services in accordance
with the religious belief of the respondents. To recognize such a
defence would be to make the professed religious belief and prac-
tices of the respondents superior to the statute. Reynolds v. United
States, 98 U. S. 145.
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It is contended that the statute is in conflict with the fifth article
of the Bill of Rights, and that it is an unauthorized invasion of the
rights of conscience and religious freedom secured by the consti-
tution. Article V declares that * Every individual has a mnatural
and unalienable right to worship God according to the dictates of
his own conscience and reason; and no subject shall be hurt, mo-
lested, or’ restrained, in his person, liberty, or estate, for worship-
ping God in the manner and season most agreeable to the dictates
of his own conscience, or for his religious profession, sentiments,
or persuasion, provided he doth not disturb the public peace or
disturb others in their religious worship.” By this provision un-
limited freedom of conscience and religious belief and profession
is secured to every person, but it affords no justification for acts
or practices in religious services which disturb the public peace, or
disturb others in their religious worship; and a statute prohibiting
acts having a tendency to endanger the public peace, or to distract
the attention and interrupt the quiet of others, is not in conflict
with this constitutional provision, although the prohibited acts
may form a part of the services of religious worship. Religious
liberty, as recognized and secured by the constitution, does not
mean a license to engage in acts having a tendency to disturb the
public peace under the form of religious worship, nor does it in-
clude the right to disregard those regulations which the legislature
have deemed reasonably necessary for the security of public order.
. A reasonable measure of prevention to avoid disturbance is not an
infringement of constitutional rights. _

The police power of the state extends to the protection of the
lives, health, comfort, and quiet of all persons, and the protection
of all property, within the state; and persons and property are
subjected to such restraints and burdens as are reasonably neces-
sary to secure the general comfort, health, and prosperity. In the
exercite of this power to secure public order and tranquillity, and
as a reasonable measure of prevention to avoid disturbantes of the
peace, the legislature enacted section 5 of chapter 269, Gen. Laws.
It forbids doing the acts enumerated in it only within the com-
pact part of a town. It is not an absolute prohibition, but a rea-
sonable restraint calculated to preserve the public peace without
infringing upon the rights of any citizen. The state has anthority
to make regulations as to the time, mode, and circumstances under
which parties shall assert, enjoy, or exercise their rights without
coming in conflict with any of those constitutional principles
which are established for the protection of private rights and pri-
vate property. Cooley Const. Lim. 596; Com. v. Dawvis, 140
Mass. 485; State v. Freeman, 88 N. H. 426.

Fxceptions overruled.

BiNa®EAM, J., did not sit: the others concurred.




