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Murtaugh.& a. v.Killoren

,recognizeswho fraud or mistakeland,of withoutA inperson possession
hasrent another who andboughtto totitle,the and promises pay

toland, in under anpossession agreementand continuestheclaims
of inpersonthe title such otherrent, denyingfromestoppedispay

the and tenant act.an action landlordupon

Plea,L., c.Action, the and act. G. 250.landlord tenantupon
found the court. The ac-soil and freehold. Facts by plaintiffs

12,Wilson,from Decembertheir title deed one datedbyquired
date of the the defendant was1884. At the plaintiffs’ purchase

the and been for seven orin of hadpremises, eightpossession
rent, that henot and it did not wasand had paid appearyears,

of the afterever as tenant Immediatelyplaintiff's’ g’rantor.in
defendant,the totheir the called claimedpurchase plaintiffs upon

so,them,the and him to to and he didown asked attornpremises,
to them month rent. Whendollarspay twenty peragreeing

months,thecalled for rent at the end of the first and secondupon
it,said he for on accountthe defendant would but askedpay delay

of the times. The rent not at the end of the thirddull paidbeing
month, this action commenced. The defendant claimed thewas
action could not be maintained.

Kivel,J. thefor plaintiffs.

forEdgerly, the defendant.Copeland &

Clark, J. the of the defendant to rent topayBy agreement
the the landlordrelation of and tenant was establishedplaintiffs,

capbetween the the be Hatch v.and action maintained.parties,
Bullock, 558;15; Plumer,v.57 N. H. 30 N. H. RussellPlumer

Brooks,Fabyan, 529;v. N. H. v.27 Lucas 18 Wall. 436.

theJudgment plaintiffs.for

J.,Bingham, did sit: thenot others concurred.

Adm'r,DURGIN,a. &Davis & v. a.

A from in adecree not court of isappealedof conclu-partition probate
and their as to theupon priviessive the state of the title atparties

rendition,the and constitutes a bar to a greatertime of its a claim of
sharein the land than the tointerest decreed them.
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for FactsPetition agreed.partition.

Mellows,A. L. for the plaintiffs.

Smith,J.T. for the defendants.

4, 1879,Clark, theJ. This is a for Marchpetition partition.
Davis, deceased, Meserve,and Newcomb H. since Euniceplaintiffs,

intestate, the"and Meserve the defendant’s filed inHenry probate
farm, thata for the Meservecourt of allegingpetition partition

Davis,the and Newcomb H. as heirs of Deborah Chap­plaintiffs
farm,man, ofthe owners the Eunice Meservewere of one tenth of

tenths,tenth, inone and theMeserve of remainingHenry eight
ofcommon and undivided. this a decreeUpon petition partition

Davis,made, H.was and the share of the and Newcombplaintiffs
claimed, andone tenth as set off to them inwas severalty,being

ofentered and the exclusiveinto have since hadthey possession
died,5, 1881, herit. Eunice Meserve devisedhavingJanuary

life,his remain­interest in the farm to Meserve withduringHenry
Davis, two of theder to James G. W. Davis and Eddie C. plain­

tiffs, March, 1882, of theand Newcomb H. Davis. In requestby
Meserve, who made theDavises and the committee previousHenry

ofoff farm as the share Euniceset another tenth of thepartition
Meserve; 29, 1882, executed aand March Meserve quit-­Henry

Davis, H.Davis,deed to Eddie C. and Newcombclaim J. G. W.
off,set afterDavis of the of the farm previously addingportions

the same estimate and“the agree­description, being byparticular
the shares ownedment tenths of the Meserve farm andtwo part

deceased;”Meserve and there­Deborah and EuniceChapmanby
the Davises entered into the sole andpossession occupationupon

continued in the solethe second tenth and Meserveof part, Henry
of theof the tenthsand remaining eightpossession occupation

death, this27,1884. The land described infarm until his March
tenths of the Meserve farmis the occupied bypetition eight

farm; and the nowMeserve as his share of the petitionersHenry
the and Eunice Meserveclaim that interest of Deborah Chapman

each instead of onein the Meserve farm was one seventh part
farm,tenth; two tenths of theand received only theyhaving

remainder,three of theclaim in this thirty-fifths beingproceeding
two sevenths. Newcombdifference between two tenths andthe

Davis, ofson of H. and a brother theH. Davis was a William
15, 1882, under and un­and died Decemberother ageplaintiffs,

married.
of court in theIt is that the decree the probate parti-objected

thisin is a bar to the maintenance oftion 1879 peti-proceedings
; decree of a court ofthe is well founded. Ation and objection

from, isits notin a matter within jurisdiction, appealedprobate,
like otherconclusive, andand binds privies any judgment.parties
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255; 412,v. 2244 N. H. Ham N. H.v. Dodge, Ayres,Morgan
in the court in423. The decree of 1879 waspartition probate

of these and their share ofrendered on the thepetition plaintiffs,
off;farm as heirs of Deborah was set to themMeserve Chapman

the entered intoin and under that thepartition partiesseveralty;
set off to them and have held them ever since.tracts respectively,

of in force and unreversed isThe remainingpartitionjudgment
their as to theconclusive the and title toprivies upupon parties

rendition, are tothe time of its thatthey estopped sayand they
to a interest in the land than thewere entitled sharegreater

to them. the decree it wasdecreed establishedconclusivelyBy
as heirs of Deborahthat the share of the andplaintiffs Chapman,

Meserve,Eunice under whom the also claim,the share of plaintiffs
was onewas a to the tenth ofand who theproceedings,party

each, the is a bar to the maintenance of thisfarm and proceeding.decr.ee
8Shaw, 393; Munsell,N. H.v. Edson v.temore 12Whit­

600.Allen
Petition dismissed.

sit;Bingham, J., not the concurred.did others

&Swift Co. v. LumberNew Durham Co.

rent,An action for or for use and canoccupation, beonly maintained
a or to for theupon promise, express implied, pay occupation; and an
for the value of slabs and made at aedgings saw-mill,action and claimed

mill,as rent of the cannot be maintained without a promise, express
to for the mill.pay use of theimplied,or

Assumpsit, slabs, butts,for 250 cords of and claimededgings
Factsthe as rent of a foundsaw-mill. a referee.by plaintiffs by

Smith,J. for theT. plaintiffs.

for the defendants.Worcester &Gafney,

1,Clark, 1879,J. McDuffee leased to theJuly plaintiffs, by
se'al,instrument under atan an annual rent of $250 for the term

saw-mill,of five the acid and ayears, building, tenement-house at
Durham,the Powder Mills in New and the leased theplaintiffs

seal,thesaw-mill to Holten for same term a lease under reserv-by
as an annual rent the sum of one dollar and all slabsing and butts

1,which be made at the mill after 1880.might July September
7, 1882, McDuffee to the defendants all the realconveyed estate


