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who were committed on an execution founded suchpersons upon
bond,a and tothem be in close but likerequired kept jail; they,

debtors,other had the as well after the of alapse fromright year
ofthe time their commitment at timeas the toany during year

oath, and,at their for leave to take the if foundapply pleasure qual­
ified, to take it. Since the of that act nopassage change affecting

Stats.,the has been made inpresent the law. Rev. cc.question
221,199, 200; Stats., 222; L., 240,Gen. cc. cc. 241.G. The close

confinement of isto which one class debtors after asubjected
bond,under a and the other class fromyear’s prison theliberty

no orhas relation reference to the ofbeginning, privilege apply­
oath,for admission to take the debtor’s but ising confine­pool-

without, with,ment in distinction from confinement a toright
be inbond. There is theupon statutedischarged giving nothing

an debtor,intention to theindicating who has aplace given prison
himself,bond and insurrendered a worsesubsequently position

than one who is not entitled to bond. is toa Each be con­give
fined in close until be is One ofmethodjail lawfully discharged.

debt;isa the another isobtaining discharge by paying by apply­
to take,the for andleave toing proper authority taking,actually

tbe Itdebtor’s oatb. as bepoor contended thatmight reasonably
be could not be the of the former asdischarged upon performance
of the latter alternative. The of the statute is aspurpose quite
much to relieve from useless the honest debtor whoimprisonment

debts,is but unable to his it isas towilling pay compel payment
him who is able.by

Petition granted.

Doe, J.,C. did not sit: the others concurred.

BELKNAP.

& a.SLEEPER v. & a.DAVIS

The from onepurchaser of goods obtained of them apossessionwho by
fraudulent cannot hold thempurchase theagainst original vendor
when the theconsideration of sale to him anwas antecedent debt
which he againstheld the fraudulent vendee.

The owner of which have beengoods, obtained from him means aby of
sale,fraudulent maintain for a ofmay replevin themportion against

one who has vendee,them from the fraudulentpurchased upon the
debt, and,consideration of an at time,antecedent the same assumpsit

against the fraudulent vendee to recover the of anotherprice portion
which such vendee has sold and received the avails of.
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Replevin the Nelliefrom oneby.bought plaintiffsgoodsfor
Theher to the defendants. FactsDavis, sold agreed.and by

the on the that weretoclaim hold goods theygroundplaintiffs
on ofintent the said Nelliewith a fraudulent partpurchased

them, entitled the tofor whichnot plaintiffsDavis of paying
theofficer a of andsale. The found portionthe goods,rescind

after,fewto the A thethem days plaintiffsdelivered plaintiffs.
to theNellie Davis recoveraction ofan assumpsit againstbrought

writ;the not taken on theofthat goods replevinof portionprice
default,this suit for thebeen entered inhas uponand judgment

thosethe taken on theless value ofthe replevinof goods,price
of the sale Nellie Davis to the defend-considerationThe bywrit.

debt her to them. defend-due from Thean antecedentwasants
the action ofthat the bringing assumpsitclaim plaintiffs, byants

thisthemselves from maintainingjudgment, precludedand taking
thatto stand for trial unless the court holdcause isTheaction.

onto the aboveentitled facts.aredefendants judgmentthe

Clark,S. C. for theHibbard andE. A. plaintiffs.

for the defendants.T. J. Whipple,

Allen, fraudulent NellieJ. The of thepurchase goods by
sale andthe to rescind the contract ofentitled plaintiffsDavis

valueas their own an action of or theirthemrecover by replevin,
theof trover. The in ofsame existed favoran action rightby

defendants, thethe who and tookpurchasedagainstplaintiffs
vendee, made inthe fraudulent unless wasof tire purchasegoods

the ondefendants’ their vendor’s apparentfaith by relyinggood
title, fraud,notice of the and for considerationno a valuablewith

Obear, 477;v. 10 v.time. N. H.Bradley Kingsburytheatpaid
Lincoln,Smith, 109;H. v. 51 N. 577. The action13 N. H.Farley

the wasvendee after theagainst replevinof assumpsit brought
suit, for the of the notwas replevied. Havingand price goods

sale, asthe of and not all the socontractrescinded finding goods
in the in troverhave suedthemto take replevin, plaintiffs might

of the remainder. The vendeeconversion disposedthe havingfor
benefit,for own the waive theher plaintiffs mightof the .goods
for the not themaintain assumpsit proceeds, upon originalandtort

rescinded,sale which has but theof been upon impliedcontract
v.Mannto forpay property wrongfully appropriated.promise

Smith,248; theLocke, N. H. Smith v. 43 N. H. 536. If11 by
to defend-the affirmed the sale theof assumpsit plaintiffsaction

ants, of the sale those thewas an affirmance of goods priceit only
suit,,be in notwas to recovered the and did affectof which sought

de-further suit theto theirright prosecute againstthe plaintiffs’
ofthe other taken in The actionfor goods replevin.fendants
ofof the of thewas not a revocation rescission contractassumpsit
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a release of the the-sale, nor a waiver nor of actionright against
for the and is not a ofdefendants goods replevied, good ground

to this suit.defence
and,of the had title and beforeThe vendee goods possession,

fraud,was avoided for could make to an innocentthe contract pur­
in thevalue a sale which he would bechaser for againstprotected

Sales, 648, 649; v.the first vendor. ss.claim of Benj. Kingsbury
Lincoln,v. for theSmith and The considerationFarley supra.

duewas an antecedent debt claimed to bedefendants’ purchase
vendee,from tlie and the that thethem claimplaintiffs’ plaintiffs

reason, notfor that was one for value.purchase,
defendants at the time of the sale toThe them paid nothing.

the in satisfaction ofreceived what had beforeThey goods they
thenot of new or valueand considerationstrengthpaid, upon any

not,with. The thusthen was inright acquiredparted equity,
to the of the for fraudplaintiffs’.superior right reclaiming goods

sale, thein the and the theirdefendantsadvantage gained by
could nottransaction be retained theequitably against plaintiffs.

If of the two innocent the theclothed fraudulentparties plaintiffs
vendor with title and of the ofon thepossession goods, strength

avoided,could, thewhich she until contract was sell to the defend-
ants, do not suffer the rescission of the contractthey by plaintiffs’

for,of theof sale and to the extent of the valuerecapture goods;
retaken,■ofthe the debt which the vendee togoods attempted pay

to the defendants would not be and to that extentdischarged,
are left in the were in before the transaction.they position they

the of their the defendants loseplaintiffs’ recaptureBy goods
w'hich are entitled to retain.nothing they

Smith, supra,In v. theKingsbury consideration for the sale of
obtained,the of which a title was was aproperty, fraudulently

time,debt due the and an overcoat delivered at the andpurchaser
the that the took the inupon ground purchaser property good

faith, fraud,thewithout notice of and that the was a suf-overcoat
ficient consideration for the the decision was that thepurchase,

in hiswas claim that of thepurchaser protected against original
vendor. It was not decided that the of the debt madedischarge

value;the bona and one for andpurchase fide, there is innothing
the which shows that had the debt been the sole consid-opinion

theeration decision would not have been in favor of the defrauded
vendor.

In other it has been decided thatjurisdictions the ofpurchaser
from a fraudulent vendee cannotgoods maintain his claim theto

the vendor,of thegoods against as that of a bonaright original
value,for when the considerationpurchaser of his ispurchasefide

the of an antecedent debt.merely discharge Barnard v. Camp­
73,bell, 76; Brennan,58 N. Y. v. 258;Stevens 254,N. Y.79

Drath, 126;v.Fletcher 66 Mo. Woodburn, 235;Poor v. 25 Vt. Sar­
Sturm,v. 23 Cal. 359. Thegent of the fraudulent vendeeassignee
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in the thefor benefit of the insol­insolvency, assignmenttaking
creditors,vent’s could not maintain his to theright goods against

owner,the demand of the who fraud had been inducedoriginal by
Lincoln, 577,to v.a title H. Rice,51 N. v.give (Farley Bussing

2 Cush. annor could the48); of fraudulent vendee inassignee
claimretain the- the of the defraudedbankruptcy goods against

Farwell, 631;vendor. v. 93Donaldson U. S. Ma­v.Montgomery
Works,chine 92 S. 257. If the defendantsU. had theirgiven

note for the the ofof instead them dis­inprice goods receiving
debt,of a could not resist the claim unless-­charge they plaintiffs’

had beforethe note the rescinded the contract.they paid plaintiffs
Melchor,Matson v. Mich. If had42 477. received thethey goods

in debt,collateral for their or a of'pledge securityas. mortgage
them for the same the and becould notpurpose, pledge mortgage

Woodburn,the claim. Poor v.upheld If'against plaintiffs’ supra.
the defendants had the aattached suit for thegoods upon recovery

debt,of their the attachment would be no bar to the plaintiffs’
477;Bradley Obear,of v. N.10 H. v.right recovery. Buffington

Gerrish, 156; 9Wiggin15 Mass. v. 97. And ifDay, Gray they
suit,had inobtained their and thepurchasedjudgment property

sale,at an execution could not maintain their to it-­they right
Brandt, 462,the claim. Devoe v. 53 N. Y. 466.against plaintiffs’

If the defendants could not have maintained their to theright
toan attachment made secure their debt thegoods beforeupon

rescission ofof the contract sale the for at-­reasonsby plaintiffs,
least could not thereceive intheyequally strong goods payment
of the same and hold themdebt the ofagainst plaintiffs’ right

in What could not hold takenrecapture lawfulreplevin. they by
claim tocannot hold when taken with the-­process, they voluntarily

consent of for the samethe vendee purpose.
stand,case,to terms of the thethe cause mustAccording agreed

for trial.
Case discharged.

Bingham, J., sit: thenot others concurred.did

Burpee v. Russell.

The tax a non-assessment of a in actual o°fupon occupancyland the
owner, selectmen,resident is to a former deceasedwho known to the

owner, thename, oferroneous; conveyanceor in his is a andand sale
' land title to the purchaser.for of the tax nonon-payment conveys

Entrst, to ofWrit recover an undivided half of a tractof
the Theland in New called Russell pasture. plaintiff’s,Hampton

title deed on a sale of the land forwas a collector’s non-payment-
Forof the taxes assessed for the 1882. several years.upon yearit.


