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in insolvency, taking the assignment for the benefit of the insol-
vent’s creditors, could not maintain his right to the goods against
the demand of the original owner, who by fraud had been induced
to give a title (Farley v. Lincoln, 51 N. H. 677, Bussing v. Rice,
2 Cush. 48); nor could an assignee of the fraudulent vendee in
bankruptcy retain the goods against the claim of the defrauded
vendor. Donaldson v. Farwell, 98 U. S. 681; Montgomery v. Ma~
chine Works, 92 U. S. 2567, 1If the defendants had given their
note for the price of the goods instead of receiving them in dis-
charge of a debt, they could not resist the plaintiffs’ claim unless.
they had paid the note before the plaintiffs rescinded the contracs.
Matson v. Melchor, 42 Mich. 477. If they had received the goods
in pledge as collateral security for their debt, or a mortgage of
them for the same purpose, the pledge and mortgage could not be
upheld against the plaintiffs’ claim. Poor v. Woodburn, supra. If
the defendants had attached the goods upon a suit for the recovery
of their debt, the attachment would be mno bar to the plaintiffs’
_right of recovery. Bradley v. Obear, 10 N. H. 477; Buyffington v.
Grerrish, 16 Mass. 156 ; Wiggin v. Day, 9 Gray 97. And if they
had obtained judgment in their suit, and purchased the property
at an execution sale, they could not maintain their right to it
against the plaintiffs’ claim. Dewoe v. Brandt, 53 N. Y. 462, 466.
If the defendants could not have maintained their right to the
goods upon an attachment made to secure their debt before the
rescission of the contract of sale by the plaintiffs, for reasons at.
least equally strong they could not receive theé goods in payment’
of the same debt and hold them against the plaintiffs’ right of
recapture in replevin. What they could not hold taken by lawful
process, they cannot claim to hold when taken voluntarily with the:
consent of the vendee for the same purpose.
According to the terms of the agreed case, the cause must stand.
for trial. :
Case discharged.

BinemAM, J., did not sit: the others concurred.
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The assessment of a tax upon land in the actual occupancy of a non-
resident owner, who is known to the selectmen, to a former deceased |
owner, or in his name, is erroneous; and a sale and conveyance of the

* land for non-payment of the tax conveys no title to the purchaser.

WriT oF ENTRY, to recover an undivided half of a tract of
land in New Hampton called the Russell pasture. The plaintiff’s.
title 'was a collector’s deed on a sale of the land for non-payment.
of the taxes assessed upon it for the year 1882. For several years.
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prior to 1879 the land was owned by John Russell, who sold it
April 4, 1879, to Sarah A. Russell, the wife of the defendant, and
Mary IF. Hoyt. It was pasture land belonging to a farm in Mer-
edith on which the defendant and his wife lived, and the deflend-
ant occupied the land after the conveyance by John Russell to his
wife in 1879, In 1880 and 1881 the land was taxed to John Rus-
sell, as it had been previous to 1879. In June, 1881, the husband
of Mary ¥. Ioyt, one of the owners, complained to the chairman
of the board of selectmen of the way the land was taxed, informed
him who were the owners, and declined paying the taxes nnless
assessed to the right party. The selectman said if he had any-
thing to do with the assessment the next year he would have it
taxed to the owners. The same person was chairman of the board
in 1882, but made no change, taxing the land to John Russcll as
before. John Russell died in August, 1881. The collector scason-
ably mailed a bill of the taxes on the land directed to “John Rus-
sell, Meredith Centre, N. II.,” but it did not appear that the
defendant or his wife received it. In May, 1882, the collector left
a bill of the taxes with a neighbor of the defendant, and at the
same time saw the defendant’s wife and notified her of the same,
and the defendant and his wife both knew that the land was
taxed, how it was taxed, and of the proceedings of the sale for
taxes, but did not pay them because the land was not taxed as
they desired and claimed it should be.

T. J. Whipple, for the plaintiff,
Jewell § Stone, for the defendant.

CrARrK, J. To maintain the action, the plaintiff must show a
legal sale of the land for non-payment of a tax legally assessed
upon it in substantial compliance with the requirements of the
statute. This he failed to do. The land was in the actual occu-
pancy of a non-resident owner, and should have been taxed as non-
resident unless the owner consented to be taxed for it according to
the provisions of Gen. Laws, ¢. 54, s. 11.  Bowles v. Clough, 56 N.
I1. 889. Tt was not taxed to the owner, nor as non-resident in the
name of the owner, although the owner was known to the select-
men. The assessment of a tax upon land in the actual occupancy
of a non-resident owner who is known to the selectmen, to a former
deceased owner or in his name, is erroncous, and a sale and con-
veyance of the land for non-payment of the tax conveys no title to
the purchaser. Thompson v. Grerrish, 57 N. H. 85; Thompson v.
FBla, 60 N, H. 562. The notice of the tax was not in compliance
with the statute. G. L., ¢. 58, s. 2; ¢. 59, 5. 2.

Judgment for the defendant.

BixawAM, J., did not sit: the others concurred.




