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08 EVANS v». MASON. [Cheshire,

the plaintiff is now administrator) to Mabel Holt, one of the de-
fendants, if she lives to the age of twenty-one years, but if she
dies before arriving at that age, then to the othér defendants;
that they are rapidly depreciating in value, and by the time Ma-
bel—now nine years old—reaches the age of twenty-one, will be of
comparatively little value.

The parties appear pro se.

CARPENTER, J. The administrator has no interest in the case,
and is not a proper party. The bill may be amended by substi-
tuting in his place as plaintiff any one of the defendants, and there-
upon there will be a

Decree for the plaintiff.

BixgEAM, J., did not sit: the others concurred.

Evans ». MAsoN.

To constitute a conversion of chattels, there must be some exercise of
dominion over the property in repudiation of, or inconsistent with,
the owner’s rights.

Mere delay, by the bailee of a horse hired to drive to and from a place
named without stopping, is not sufficient evidence of a conversion.

TROVER, for a horse and harness. The plaintiff’'s evidence
tended to prove that the defendant, a minor, hired the plaintiff’s
horse, wagon, and hainess to carry a woman from Swanzey to a
certain house in Keene, and then to return directly back to Swan-
zey without stopping; that he carried the woman to the place
named, drove thence on the direct route towards Swanzey to a sta-
ble, where he waited half an hour for a friend, upon whose arrival
he ordered the horse to be fed, and went with his friend to the
depot; that in a few minutes the stable took fire, and the horse
and harness were burned. The defendant objected that there was
no evidence of a conversion.

D. H. Woodward, for the plaintiff.
Batchelder & Faulkner, for the defendant.

CARPENTER, J. To constitute a conversion of chattels there
must be some exercise of dominion over the property in repudia-
tion of, or inconsistent with, the owner’s rights. Heald v. Carey,
11 C. B. 977; Cooley Torts 448; Hyde v. Noble, 18 N. H. 499;
Johnson v. Farr, 60 N. H. 426. It is not every wrongful inter-
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meddling with, asportation, or detention of another’s goods that
amounts to a couversion. Acts which of themselves 1mp1y an
assertion of title to, or a right of dominion over, another’s prop-
erby, as a sale, letting, or destruction of if, may be a conversion,
although the defendant has honestly mistalken his rights ; but acts
which do not of themselves imply such assertion of title or right
of dominion will not sustain an action of trover unless they are
done with the intention of depriving the oswner permanently or
temporarily of the property. Spooner v. Manchester,138 Mass. 273;
Fouldes v. Welloughby, 8 M. & W. 540. Nonfeasance, acts of neg-
ligence, or the breach of a contract, standing alone, will not in gen-
eral effect a conversion. Bowlin v. Nye, 10 Cush. 416 ; Heald v.
Carey, 11 C. B. 977; Wentworth v. Mc Duffie, 48 N. H. 402; Haton
v. Hall, 50 N. H. 235; Woodman v. Hubbard, 26 N, H. 67.

The only misconduct of the defendant here complained of is his
delay, or non-action. This of itself was not inconsistent with a
full recognition by the defendant of the. plaintiff’s title and right
of dominion, and it is accompanied with no evidence tending to
show an intention on the part of the defendant to deprive the-
plaintiff of his title or dominion, either permanently or tempora-
rily. It was at most a mere breach of the contract. Standing
alone, it no more tends to prove a purpose to deprive the plamhﬁ
of his property, than would a neglect to feed the horse as he had
agreed, or a refusal to pay the contract price for its use. The
delay cannot be declared, as matter of law, to be even a breach of
the contract. The language of the agreement must be so con-
strued as to effectuate the understanding and intention of the pax-
ties. They did not understand that stopping to water or feed the
horse, to mend the broken wagon or harness, or a stopping required
by reasonable necessity for any purpose, would be a violation of
the contract. Whether a delay of half an hour, awaiting the ar-
rival of a friend, was under all the circumstances 1easonab1y neces-
sary, is a question of fact.

Upon the evidence reported, the jury could not properly find a
conversion, and there must be

Judgment for the defendant.

BivapaMm, J., did not sit: the others concurred.

WATKINS v. ARMS.

A conveyance of property absolute in terms, but in fact a mere security,
is fraudulent and void as against the grantor’s creditors, although no
fraud was intended.




