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Wadsworth, 59 N. H. 897, and cases before cited. He must there-
fore be held liable upon all covenants which run with the land.

If the doctrine of M’ Murphy v. Minot, 4 N. H. 251, that a
mortgagee of the term, though not in possession, is liable on a
covenant for rvent (doubted in Lord v. Ferguson, 9 N. H. 888), is
inconsistent with this judgment, it is to that extent overruled.
The plaintiffs, upon filing a count in covenant, are entitled to
judgment for the amount of the rent from Oectober 10, 1867, to
November 25, 1872. After the latter date, the defendant is not
liable, although he remained in occupation. Dartmouth College v.
Olough, 8 N. H. 29,

Judgment for the plotntiffs.

ALLEN, J., did not sit: the others concurred.

FOWLER v. SPRINGFIELD.

A tax upon land of a non-resident owner, assessed to his resident agent,
will not be abated because the agent, in giving in his inventory,
directed the selectmen to tax it as non-resident unless they would tax
it to him at a specified valuation, which was less than the valuation
actually put upon it.

PrriTion for abatement of taxes assessed to the plaintiff in
1884. TFaets found by a referee. The land described in the peti- |
tion consisted mainly of woodland, without buildings thereon, and
was unimproved land, owned by George W. Atwood, a resident of
Wilmot. A short time prior to April 1, 1884, the plaintiff was
told by Atwood, if the selectmen would put it in for $200, to have
it taxed to the plaintiff, but if not, to have it taxed as non-resident..
The plaintiff told Johnson, chairman of the selectmen, what At-
wood said, and Johnson, when he made out the plaintiff’s blank
inventory, made it the sum of $200, at the plaintiff’s request, and
the plaintiff then understood that the Atwood land was to be taxed
for this amount; but Johnson did not understand at that time or
at any time that this sum of $200 was the sum agreed upon as final
or conclusive, but in filling out the blank inventory he was acting
as the agent of Fowler and not as selectman of Springfield. The
land was taxed to the plaintiff at $250, which was no more than
its value. The selectmen knew that Atwood was owner of the
land.

Shirley & Stone, for the plaintiff. Gen. Laws, ¢. 64, s. 21, pro-
vide how this land should be taxed. It could only be taxed to
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Fowler by his consent; but he distinetly stated that it must be
taxed as non-resident unless appraised at $200. The tax-payer
has a remedy by petition for abatement of an illegal tax as well as
an excessive one.

S. L. Bowers and A. 8. Wait, for the defendants.

Binamawm, J. Real cstate must be taxed in the town in which
it is situate. G. L., ¢. 54, s. 11; Weeks v. Gilmanton, 60 N. H. 500,
508. Oun a petition for the abatement of a tax, such order is made
as Justice requires. G. L., ¢. 67, ss. 11, 12,  Justice vequires that
there should be paid on this estate a tax equal, according to its
value, to that paid on other estates in the town where it is situate.
Perley v. Dolloff, 60 N. H. 504. In this proceeding only so much
of a tax is abated as in equity ought not to be paid, however erro-
neous in law or in fact the assessment may be. Jides v. Boardman,
58 N. H. 580, 586. This estate was taxed in the right town for
the right sum, and justice requires that the owner pay it. The
fact that the tax was assessed to a person that did not own the
Jand does not furnish a reason for abating it if he is the owner’s
agent, and the petition is brought for the owner’s benefit. The
tax must be paid, or he must take the chance of losing the land by
a sale for non-payment. Carpenter v. Dalton, 58 N. H. 615, 617.

Petition dismissed.

BroparTT, J., did not sit: the others concurred.

GRAFTON,

JonxNsoN v. CONANT & a.

In 1835 the plaintiff entered into possession of a nail-factory building,
under a deed which he claimed gave him title to the whole of a certain
plot of ground on which the building stood, lying north of a grist-mill
in Bath, and in 1837 rented it for six months, when it was carried
away by a freshet and was never rebuilt. The legal title to the plot,
at the time of his entry, was in the owners of the grist-mill. From
1885 to 1880 the plaintiff claimed to be the sole owner of the plots
and for a portion of that time rented water-power which he claimed
as appurtenant thereto. The plaintiff’s claim was known to and
acquiesced in by the successive owners of the grist-mill, no one of
whom ever made any claim to land north of the grist-mill building.
But in clearing out the rack they were accustomed to throw débris
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