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consent; lie stated that it mustbut behis distinctlyFowler by
$200.at Thenon-resident unlesstaxed as appraised tax-payer

of an taxfor abatement as well asillegalhas a petitionremedy by
an one.excessive

Wait, for the defendants.S.L. and A.S. Bowers

Bingham, taxed in the inReal estate must be town whichJ.
500,54, 11; Gilmanton,L., s. v. 60 N. H.c. Weeksit is situate. G.

tax,of a such order isfor the abatement made503. On a petition
57, 11,L., c. ss. 12. JusticeG. thatrequiresas requires.justice

on this estate a tax to itsbe equal,there should paid according
value, in the town it ison other estates where situate.to that paid

N. In this so60 H. 504. muchv. proceedingPerley Dolloff, only
toin not be however erro­is asof a tax abated equity ought paid,

be. Boardman,in the assessment Edes v.in or fact mayneous law
in theThis estate was taxed town for580,N. H. 586.58 right

sum, that the owner it. Theand requiresthe justice payright
didwas assessed to a that not own thethe tax personfact that

for it if he is the owner’snot furnish a reasonland does abating
is for the owner’s benefit. Theand the petition broughtagent,

chance of theor he must take the landtax must be losing bypaid,
615,Dalton,v. 58 N. H.for 617.a sale non-payment. Carpenter

Petition dismissed.

Blodgett, J., did not sit: the others concurred.

GRAFTON.

v.Johnson Conant & a.

In entered into of apossession nail-factory1835 the plaintiff building,
he claimed him title to agaveunder a deed which the whole of certain

stood,which theon north of abuilding lying grist-millofplot ground
months,Bath, in rented it for six when it wasin and 1887 carried

freshet and was never rebuilt. The title to the.legal plot,aaway by
grist-mill.his was in the owners Fromentry,at the time of of the

the claimed to be the theplaintiff1835 to 1880 sole owner of plot)
of that timea rented he claimedwater-powerand for whichportion

The andas thereto. claim was known toplaintiff’sappurtenant
in the successive owners of theby no one ofgrist-mill,acquiesced
made claim to land north ofanywhom ever the grist-mill building.

out the rack weretheyBut in accustomed to throw debrisclearing



v.110 JOHNSON CONANT. [Grafton,

them, freshet,in the aand of flume afterrebuildingthe twoupon plot;
of flume it. It a refereeupon being bythrew the debris the old found
had title adverse ifby possession, competentthat the acquiredplaintiff

thatHeld,to so the had not titleplaintiff gainedthe factsupon find—
by adverse possession.
1870, half of thebeing grist-mill,one ownerplaintiff, conveyedIn the

the otherto the defendants’ who then ownedgrantors,his interest
the line of thedeed bounded the northhalf, byand in his premises

Afterwards, defendants, permissionthe withoutbuilding.grist-mill
land, and in sothe flume across the commonof the enlargedplaintiff,

widthand the ofa thick wall of solid increaseddoing masonry,built
a that thisbyand it was found refereethereon; appro-the water-way

anthe to ousterbythe common land defendants amountedofpriation
toHeld, that the defendants were not liable theof the plaintiff.

qu. thecl., plaintiffin an action it thattrespass appearingofplaintiff
a take water from the flume.had torightsubsequent

a and a to userightowner ofbeing blacksmith-shop plot,The plaintiff
flume,a by prescriptionwater to be from certain gainedthere taken

passsome wheels in the offshopthe to have water from of theright
west, flume,thethe while the water from otherinto the river to under

under south of the ofgrist-mill, shop,wheels out theright passedby
of hisAfterwards,half. in a deed halfwhich one undividedhe owned

“a sluice or water-rightthe the reserved ofof grist-mill, plaintiff
of said mill.”for the water norththe grist-mill privilegecourse under

Held, was extinguish righteffect of this deed to the plaintiff’sthat the
underprivilegeof water from thedischarge blacksmith-shopto have a

toon hisflume, partwas never intentionalthough anythe there
thatabandon easement.

Trespass Three actionscl. Facts found a referee.byqu.
of the facts astried Suchthe werebrought plaintiff together.by

the are omitted here.in the of courtare opiniongiven
Bath,the were situated indescribed in declarationThe premises

ofside eastern branch thethe of the Ammonoosueon easterly
river, north of the nowsouth of the and pulp-mill occupiedbridge

of the next thethe The side premises,defendants. westerlyby
“trial the nail-river, a of rocks called theconsists of duringledge

in for convenienceand so this report only.factory styledplot,”
flume,is fromof a waterNear the centre the premises conducting

ofthe river to the wheels thethe eastern branch ofthe dam across
of solidnow on the west side a wallThe flume haspulp-mill.

bulkhead,to and also a similarthe thefrommasonry pulp-mill
thefrom dam. Thethe bulkhead towards easterlywall extending

Theof flume is with a stone foundation. premisesside the plank,
the of an oldof a tract with remainsof the flume consisteast
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Theit, allegedknown as “the blacksmith-shop plot.”oncellar
the defendants inof certain acts done enlargingconsists bytrespass

same.the walls of thethe flume andand changing
south of the abovea directlywasThere formerly grist-mill

The de-of thesouthand a woollen grist-mill.factorypremises,
and thethe site of the grist-millfendants’ occupiespulp-mill

1838, there was1815, untilor beforeFrom andwoollen factory.
flume, for a nail-the usedthe west side ofon originallya building

thefor takingafterwards occupantsand cutting dyewood,factory,
there wasuntil 1855flume. From an datefrom thewater early

flume, waterside theon the east of takinga blacksmith-shop
in the blacksmith-from some of the wheelsThe watertherefrom.

Thetheout a under grist-mill.through race-wayshop passed
the side of the blacksmith-wheels onfrom thewater westerly

flume, theunder near southerlyout into the river thepassedshop
to the blacksmith-has now titleof it. Theend plaintiff acquired

the of Bartlett & Thomas.under granteesshop plot
fourth,20, 1842, title to onetheDecember acquiredplaintiff

1,1850, anotherundivided, and, toof the premises, Aprilgrist-mill
fourth, of Richardtitle derived from the heirsone being—his

5,1870, the to Rand & Cum-Gookin. plaintiff conveyedJanuary
half of the thehis one following description:grist-mill bymings

land, ofof a certain ofundivided half being part“One equal plot
eleven, ofin the hundred-acre lots eastnumber first oflot range

Bath,river, in a brick standingAmmonoosuc having grist-mill
thereon, follows, theas to atbutted and bounded wit, beginning—

mill, millsaidcorner of said thencenorth-west running easterly by
same; course aboutcorner of thence on the sameto the north-east

feet, bank;the wall in the thenceto stone turningseventy-five
wall;feet, in thisto a stake and stonesandsoutherly running forty

the corner ofand to south-eastthence turning running westerly
mill; to the south-westthence on the same course the millsaid by

mill; to the centre of theof said thence on the same coursecorner
river; the riverthence at and running upturning right angles

feet; at and to thethence runningturning right anglesforty
at; fromwith the of road and saidbound begun right passage-way

the the first ofmill to the road over and withleading bridge, right
river,in the side of the from the easternwater-power easterly

river, stone,or the drive runs ofbranch half of sufficient to three
smut-mill, corn-cracker,and all other and machin-necessary proper

same,as now used in the with afor said proportion-ery grist-mill,
flume the south of to theate of the from end theright grist-mill

dam, in from shoreand a the dam the easternrightproportionate
island,to Rock one half of the ofof the river tosubject expense

dam, andand said and saidflumemaintaining supporting reserving
the of flume under the and thearight grist-mill, rightexcepting

below,from said flume to and alsoto take water the machinery
a of or under thewater-coursereserving right sluiceway grist-
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mill,for the water northmill of said and alsoprivilege reserving
ofthe over said for the benefit of theright way grist-mill plot
below; it understood that the south-end wall ofprivilege being

said mill is to be used in common for said and forgrist-mill, any
that be erected on the old inmay the samebuilding factory plot,

itmanner as has heretofore been used.”
14,1880, &RandJanuary Cummings,having previously acquired

title to the other half of the derived from Warren D.grist-mill,
deeds,Gookin all of which referred for to the deedby description

1815, Gookin,fromof to Richard the wholeSargent conveyed
defendant, Conant,to the Caroline M. for de-premises referring

to the deeds under which held.scription they
Johnson, of the deed from W. D. Gookinupon receipt quitclaim

1835, deed,23, since,of October called the blanket and ever until
the claimed that the deedpresent controversy, quitclaim conveyed

theto him entire all the situatednail-factory plot, meaning ledge
flume,north of the west of the old and south and east ofgrist-mill

deed,river. He entered under histhe title to the wholeclaiming
of the above described premises.

did not thatIt Johnson set his thefootappear actually upon
or did act that which would be anplot,nail-factory any upon plot

it,of to until theassertion of theownership renting nail-factory
1837,& into Ladd as hereinafter mentioned.building Thompson,

claim to own the entireJohnson’s was madenail-factory plot
theknown to various successive owners of the togrist-mill up

1880, and was in all those owners.acquiesced by
rentedIn 1837 Johnson the to Ladd &nail-factory building

31, 1838,for six months and receivedThompson ending January
15, 1839, 1855,From Novemberrent totherefor. JohnsonJuly,

to the of a inrented the ofoccupants machine-shop upper story
the to use in thethe the water whichgrist-mill right machine-shop

that he washe claimed entitled to use on the nail-factory plot.
other owners of theThe were aware that Johnson hadgrist-mill

water,”to rentthus assumed “the and nomadenail-factory they
nor claim to share the rent Theobjection, any paid. nail-factory

1838,offwas carried a freshet in and there has beenbybuilding
on that since that time.no Johnson has continuedbuilding plot

the of theto to be owner and thisclaim claim has never beenplot,
1880;until but he has not made use of the nordisputed any plot,

1855,it in water to asanyoccupied way, except by renting upthe•stated.above
find,facts it isthe toIf so the refereeforegoing competentupon

has titlefinds that Johnson adverse to theacquired by possession
as cotenants as well as all otheragainstnail-factory plot, against

parties.
of the foundation wall of whatA was called “the newportion

is still north-east of thestanding presentgrist-mill” pulp-mill
the north line ofThis wall is the itwhere abutsgrist-mill plot
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now ifThe wall thusthe plot. standing,blacksmith-shopxipon
river, mark limit toto the would the northerlyprojected westerly

1885,the have or claimed sincewhich ownersgrist-mill occupied
1880the From 1885 to theas grist-millnail-factory plot.against

have whennever theowners plot, exceptoccupied nail-factory
water,flume, forthe out a wasteand when wayblastingrepairing

rack, thedescribed. In out the mill-ownersas hereinafter clearing
to throw the débris thewere accustomed nail-factory plot;upon

and after the freshetand when rebuilt the flumeIiodge Lang, they
1855,in threw the the old thatdébris of flume plot.upon

flume, 1880,old exceededThe as it existed before never eight
inches inside thefeet four in width across the water planking.

16,1888,14,1880,Between and the defendantsJanuary February
flume,andrebuilt and dam inches.the raised the eightenlarged

fourThe western bulkhead moved down feet. Thewas about
of the side old bulkheadson each above the werepoints ledge
out, sixblasted feet off from the on the east end of thesawed logs

dam, and the wall from the bulkhead towardsextending westerly
the was to the The width of thedam moved somewhat westward.

rack,new flume at and the asbetween the bulkheadsany point
walls,measured across the thewater inside is nowhere less than

feet foursixteen All that of the new flume and wallinches. part
southwhich is of the of that line is onwestern bulkhead and west

the new flumeThe of the extendsnail-factory plot. water-way
line,at least six feet the and the of thewesterly abovebeyond top

new solid wall extends at least six feet further west than the
water-way.

bottom ofThe the old flume at end next thethe racksoutherly
rested timbers. It was not less a foot andupon than a half

than the of the and the timbers were so laidhigher top ledge;
that there was for thewater from sideample opportunity westerly
of the to flow theoff under flume into theblacksmith-shop plot

1842,For 20,river. more than to Decembertwenty years prior
(i.and as e.,so the usedwas until the water fromlong shop 1854),

the wheels on the side thisoff in under thewesterly passed way
flume. The water otherfrom the wheels off athroughpassed

under the andsluice-way now off in thatgrist-mill, might pass way
under the newThe flume haspulp-mill. been down todeepened

rock,the and a solid foundation wall built under the onplanking
the side. fromThe water theeasterly cannotblacksmith-shop plot

outnow under the flume.pass
The referee finds thethat owners of the blacksmith-shop plot

an easement, a to haveacquired the fromwater the wheelsright
on the side underoff the Hewesterly flume. finds thatpass there
has nobeen intention on the of the owners topart abandon this
easement the time the has beenduring plot He alsounoccupied.

exists,finds that this still unless the court are ofright opinion
that, the facts non-user,herein stated as toupon and as to the
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the has beentheof right legally extinguished.ownership grist-mill,
never, thehas either or licensedexpresslyThe impliedly,plaintiff

of.do of the actsto complaineddefendants any
useof and the nail-theplaintiff,For purposes occupation by

not ofis of no value. The isledge capable profitablefactory plot
cultivation; it with a build-nor can the plaintiff profitably occupy

to be But itsbymachinery operated water-power.ing containing
is avalue to the defendants. It matter ofuse is of some pecuniary

of to the defendants tonotthough necessity, occupyadvantage,
with their new flume. In theof thepart premisesplaintiff’s

referee, the fact that no or thisof user interference oftheopinion
consent,the andcan takekind withoutlawfully place plaintiff’s

him, land,his interesta with in this evenwithout bargain “gives
view, thatthe value whichin a of preciselypoint powerpecuniary

creates,use such use is toits when otherof veto upon any person
desirable, to be obtained.” value of thean Theobjectand sought

view is thein this of estimated refereenail-factory plot point by
have been as their own that whichdefendants$350.at The using

and aof thewas plaintiff’s makingreally part property, profit
from usedefendants have derived benefit the tortiousof it. As the

the tois believed to be entitledof the plaintiff’s premises, plaintiff
the benefit to defendants. Themeasured the benefitdamages by

to ofthe defendants the date the writ is esti-thus received upby
$25, account ofat and the onmated damages trespassesplaintiff’s

assessed at that sum. If thethe are plaintiffon nail-factory plot
the but anot be the sole owner ofis held to nail-factory onlyplot,

same, the $350of the then above assessments ofintenant common
$25 be reduced.and should proportionally

found for the and awarded TheThe plaintiff, damages.referee
the defendantson and thecourt ordered excepted.judgment report,

21,1811,Remich, theforAldrich &Bingham, plaintiff. August
Thomas, whomto andBartlett throughconveyedRoger Sargent

title, “with thethe priv-claims blacksmith-shop plot,the plaintiff
sufficient tothe flume saidto draw water from plotadjoiningilege

for twoall wheels one trip-hammers,necessary forge-hammer,supply
same, twoalso nail-machine andfor the onebellows-wheelsand

toThis water was onlyprivilege granted subjectturning-lathes.”
a orfrom the flume sufficient fordraw water grist-tothe right

this was used1811 toFrom 1855 privilegecorn-mill privilege.
from the“the waterwith the andblacksmith-shop,in connection

into riverof the out theon sidethe shop passedwheels westerly
the ownersshows userthe This forty-four byflume.” yearsunder

wastethe to theof dischargerightof the blacksmith-shop plot,
flume, theofthe which sustains the findingunder fullywater

anof acquiredthe owners the blacksmith-shop“that plotreferee
on west-the wheels theeasement, to have the water froma right

to see howthe flume.” are unableoff under Weside passerly
the court.the can be disturbedof referee bythis finding



June, 115v.JOHNSON CONANT.1886.]

finds that the done on theThe referee acts bynail-factory plot
invasion, even if he isdefendants “constitute anthe unjustifiable

in M. Conant.” Thisheld to be a tenant common with Caroline
inis sustained the authorities. “One tenantfinding byfully

his cotenantcommon maintain clausum againstmay trespass quare
ouster, ifan and it will be an ousterwhen there has been actual

one build or structure on the commonanybuildings permanent
10;(Remenee,for 6his own use.” Bennett v. Allenproperty

502; Worster,v. 15v. 9 N. IT. Balls Co.Odióme GreatLyford,
460; Nevers, 326; Smith,N. H. Preseott v. 4 Mason v.Stedman

Brown,2; Rohinson, 324;8 E. & B. v. Me. v.SillowayHines 57
30; Gerrish,12 Allen v. N. TI.57 85.Thompson

discussed titlehere at the state of the(Counsel plaintiff’slength
deed.)by

insufficient,But if the title should be held to beplaintiff’s paper
hethat has title adverse clear forseems tooacquired possessionb}7

visible,The case shows that he has in thebeenargument. open,
continuous, exclusive, and of thepeaceable possession nail-factory

under a 1880,claim of from 1835 to a ofplot right forty-fiveperiod
and that said has been with full ofpossession theyears, knowledge

ownersthe of the and andhas beengrist-mill plot, uninterrupted
in forthem that time. If this not titleacquiesced doesby give by

referee,adverse and warrant the of thepossession, fully findings
then we are at a loss to can. timeknow what all of thisDuring
Johnson has suchmade use of the andas its characterproperty

of,situation would admit and the for which it waspurposes
Land, 733;& Wait on Trial of Title to s.adapted. Sedgwick

Guild,v.Bowen 130 Mass. 123. The “inlaw seems to be that
the of an adverse muchdetermining sufficiency possession, depends

on the land,character and situation of the and the topurposes
which it is used;and for itwhich is and muchsoadapted depends

this and the uses to which the owner orupon claimant choose tomay
it, that it is difficult to down rule.apply But thelay any precise

take into situation,consideration its naturemay and and thejury
must be acts topossession suitable the character of theby land.

183; Burnet, 58;Coleman v. 89 111. v. 11Billings, Pet.Bwing
Hall, 271; Shoot, 203;Turner v. 60 Mo. v. 25 Mo.Draper Deeper

Baker, 407;v. Denson, 449;68 Mo. Bell v. 56 Ala. v.Brumagim
Bradshaw, 24; Jones,Cal.39 Creech v. 5 Sneed 681-635.(Tenn.)

Burnet,In v. the courtBwing actualsay, occupation,—“Neither
cultivation, or residence are to constitute actualnecessary posses­
sion, when the is so situated as not to admit ofproperty per­any
manent useful and the continued claim of theimprovement, party
has been evidenced acts of such as he wouldby public ownership

* *exercise over in hisclaimed own Whetherproperty right.
this was the ofsituation the lot in or such was the naturequestion,

done,of the acts was the of the “If thepeculiar province jury.”
determination of the of adversequestion possession depended upon
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fromor of fact to drawn tbeevidence inferences beconflicting
it, it wasit tbe of the to determine andwas juryprovinceproof,

Kirk,the v. 68 Y.error to take the case from Trustees N.jury.”
of neces­was and inferences fact465. The evidence conflicting,

Boch,the v. 15 How.to be drawn referee. Andersonhadsarily by
York, 488; F.,3 L. &329; Wellsv. New Sandf.GityThompson of

‘88.162-182; Bidwell, 542; Moulton,43 Mich. Blanchard v.Buncev.
434; Guild, 121-124;v. Mass. O'1Kara v. .ñicü­Me. 13063 Bowen

102;ardson, 385; v. 9 v.46 Penn. Jackson Johns.St. Joy,
;Richardson, Powell, 115;2 i?. R. Go.42 466 v. Pinn.Vt. Whitney
328; Jacobs,v.Quick, Eaton 52 Me. 445.v. 61 Penn. St.

Balchellor, Drew, forwhom W.with was I.MitchellsBingham, &
the mills and theirthe deedsdefendants. Johnson’s grant respec­

the use and of thetive and surpluswater-powers, improvement
water, or as the torestrictions limitations towithout machineryany

mills, to the use and thatat the or as improvementbe driven may
are to thetbe not restrictedbe made of water. Johnson’s grantees

at the time of the butof water it was used mayuse the as grant, ap­
useand allit to new and different machinery, they mayply driving

such water had been used beforewhetherthe water-power granted,
J toof ohnson wasor not. The essence the by givingthing granted

at the mills all theto have drivenhis the grantedgrantees right
couldwater-powerwhich all grantedaggregatedmachinery the.

drive'; the time of the was insuf­if flume atand the existing grant
end,to attain that then Johnson alsotheficient to enable grantees
to end : hethe means attain thatof theas parcel grant,granted,

toor the flumeof otherwisethe widening improvingrightgranted
The in deed ofto that end. words theattainthe extent necessary

of the& “with ato Rand Cummings, proportionate rightJohnson
dam,” areof to the notthe south end theflume from grist-mill

ofor limitation: are mere words enumer­of restriction theywords
ation, do affect the Theand not general grant. wrongs alleged

in what was done inthe defendants are all comprehendedagainst
if,flume, underon the and Johnson’smaking grants,improvements

make such thendefendants had the tothe right improvements,
stricta casehas not even got supported by technicality,Johnson

finds for him.the the refereewhich is thingonly
referee, asdefendants and the to theThe issue between the legal

deeds, isgiven The defend­to be to Johnson’sconstruction plain.
Johnson, he millswhen the and thecontend thatants granted

mills,the the meansto be used at all neces­grantedwater-power
in forceto to the mills full and effect.thebring water-powersary

is that Johnson no means ofreferee of the grantedThe opinion
to mills whatthe water the wasgranted, exceptgrantedcarrying

flume, toas it was not be widened or im­theafforded existingby
wasto -the What theThis leads inquiry, principal thingproved.

be Johnson when heintended to madegrantedand bygranted
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flume, water and so muchit the with so much ofhis deeds? Was
tofull the of theto effect grantthe mills as were necessary give

and soor, with their much? was it the mills water-power,flume
to the of the millsto full effectflume as was grantnecessary give

theto us that answer toIt seems theseand their water-power?
view of thethe error of the referee’s law.must showquestions

flume to all the watera sufficient granted,If Johnson carrygranted
effect, is immaterial whether a im­full it rightfulwith entirely

flume the affected easement heof the anyby granteesprovement
orbut for hishad under the flume heanywould have grant, right

or So farin either asblacksmith-shop plots.had nail-factory
concerned, to havehe must beJ ohnson is grantedpresumed every­

terms of his As to thewhich is the ease­granted grant.thing by
flume,Johnson under the wement claimed by prescription,by
stated,that, no such easementunder the circumstancessubmit

of toexisted. In his deed the Rand &could ever have grist-mill
of a for water1he made a reservation underwaste-wayCummings,

north thethe of So wethe for grist-mill.grist-mill, privilege
flume,such an easement under thesubmit that if Johnson ever had

when he deeded to Bancroft and whenhe it heconveyed away
did not reserve thisdeeded to & and easementRand Cummings,

water, for hisbut did reserve a wastefor his waste waterway
under the grist-mill.

in the ishas no such as claimedJohnson nail-factory plotright
him. The case shows that the thenail-factory plot,by during

removed,the timewhole time from 1815 to the was wasgrist-mill
of the owners forin the use and all suchoccupation grist-mill pur-

as such a of land could be in the use and ofposes plot occupation
it,one. Their flume was and had occasion almostuponany they

to it for the of out and thedaily go upon purpose cleaning keeping
the flume influme in order. widened Richard Gookin’sThey

time it westward. blasted a across theby extending They way
westward to the river for the waste water fromplotnail-factory

owner,flume,the while Ross was an to 1835. Insubsequently
flume,1853 built a wall to the feet thickprotectthey large eight

bottom, which must have covered theat the and to the west-ledge
ward of the flume almost as far as the defendants’ of thewidening
flume, short,of in this case. In the case shows thatcomplained

withoutthe owners have had theobjection,grist-mill constantly,
for all for which ituse of the could havenail-factory plot purposes

Johnson,one. The fact that inbeen of use to his deed toanyany
of& of his undivided half theRand Cummings grist-mill plot,

to them the northbounded the land he line of theconveyed by
rightaffect the of the owners,did not and allgrist-mill, grist-mill

flume,others in the to use theinterested asnail-factory plot they
it.had been accustomed to use

term, 1884, rendered,At the anDecember wasopinion holding
that the defendants were entitled to in two actions,of thejudgment
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for nominalthe should havethat damages,and plaintiff judgment
costs, the moved for ain the other. plaintiffwithout Whereupon

rehearing.

Remich, Carpenter,P. for theLadd, andS. Aldrich plain­W. &
in the isof the which resulttiff. I. to that opinionAs part

did not title to theJohnson nail-factoryworked out that acquire
1880, thebetween 1835 and some ofadverseplot possessionby

are,—of the refereematerial findings
since,deed,“Johnson, of the andthe everquitclaimreceiptupon

con-claimed that the deeduntil the quitclaimpresent controversy,
entire all thehim the ledgeto nail-factory plot, meaningveyed

flume,west the old and souththe ofnorth of grist-mill,situated
deed,his titleentered underof the river. He claimingand east

the above-describedto the whole of premises.”
madeto own the entire wasclaim nail-factory plot“Johnson’s

tosuccessive owners of theto the various upknown grist-mill
all owners.”1880, was in thoseand byacquiesced

be of thecontinued to claim to the ownerhas plot,“Johnson
1880, he notnever until but hasclaim has beenand this disputed

it inuse of the nor bymade plot, occupied any way, exceptany
1855,to stated.”as abovethe water uprenting

“ find,it is to so the referee findsthe above factsIf on competent
theto nail-fac-title adversethat has acquired by possessionJohnson

cotenants, as well as all otheras against parties.”tory againstplot
fault, runs thethat a fatal whichcontends throughThe plaintiff

manifest atwhich becomesand conspicuously everywhole opinion
the matter of the adversetoucheswhere the plaintiff’sopinionpoint

is this: In theof the determining legalnail-factory plot,possession
the no attention is to thebe to acts of paidto parties,effect given

those were done: thatintent with which actsandunderstanding
is lost of or Without inignored.consideration wholly sightvital

claimed be thethe that Johnson toaside findingterms setting
1835,23,after the deed of Octobertheof premises alwaysowner

trial, the that 1835 toof the or from 1880the findingdown to day
thisunderstood and inof the acquiescedthe owners grist-millall
theJohnson’s, the and acts offew insignificantof reallyclaim

are the effectthe fullgivenowners on nail-factory plotgrist-mill
to,effect would be entitled in casethan the fullmore just theyand

andtime beenhad all the challengingthose owners disputing
tothose acts assert aand were byintendingJohnson’s ownership,

themselves, the dis-with the oftitle in purpose oustingandright
the reverse washis when exactlyseizor interrupting possession,by

to end.fromtrue beginning
fact,is is not to be over orthat it a which glossedRemembering

words,use from toof that 1835any ingeniousfrittered away by
the north line of thethe understoodowner of1880 grist-millevery

of theline of the north wallto be the grist-millpremisesgrist-mill
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fact,thealso further that ofonerememberingbuilding; every
owners, last, 1880,from first to until thatthose knew Johnson

line;to be the sole absolute owner of all ofclaimed north that
fact,the further owners,also that one of thoseremembering every

last, 1880,first to down to understoodfrom Johnson’s above claim
founded,to be well and to it theirgave unquestioning acquies-

cence, is the of the acts of the ownerssignificance grist-mill—what
done on the We the toanswer thisnail-factory plot? say question

mistaken,is too to be and too to beplain vastly important ignored;
fact, it isin that conclusive this branch of the case.upon Those

acts amount to more than would the acts of one ofnothing any
other,two owners the land of the done without theadjoining upon

claim or of in or to the other’s land.slightest pretence It isright
submitted, that no distortion of the of theconfidently by findings

can itreferee be said that the acts of the owners on thegrist-mill
were done under claim orplot ofnail-factory any pretence right,

or for the or wfith the intention of the disseizorpurpose ousting
that Johnson is to be as a(conceding or toregarded disseizor),

his of such ainterrupt possession. Nobody orthought thing
suchintended a The showsthing. thatreport conclusively every
onact done the thenail-factory plot owners fromby grist-mill

1885 to done Johnson,1880 was the leave and license ofby and
them,was so understood because werethey all theby time acqui-

escent in Johnson’s claim of of that and weownership plot; say
thisthat of Johnson’s so far as therecognition right, owners of the

concerned,were was ingrist-mill equivalent view toevery legal
the most andcomplete perfect Johnsonpedis of thepossessio by
entire and it is aplot; only of theby complete overturning princi-

law,and doctrines of the which haveples beenalways inapplied
the title to land which restssettling only the basis ofupon original,

natural that a different result can beright, reached.
flume,When on the or rack,making repairs the theclearing

same at allas other times the theduring forty-five years, grist-mill
owners understood and believed that owned tothey the northonly
wall of the understoodgrist-mill building. andThey believed that

wasJohnson the sole and absolute north,owner of all theexcept
flume itself. never or intendedThey the actthought ofby repair-

word,or other act or toing, hisby any dispute orownership
the of What, then,his title.question do thevalidity matters of
the flume and the rackrepairing ?clearing One man has asignify

in a or flumeright the ofwater-way running along anothermargin
man’s land. When he on to make ofgoes flume,therepairs he
finds it convenient to his tools and materialslay ontemporarily

land,the which to be socontiguous situatedhappens that it will
receive no detriment therefrom. He uses the land for his conven-

inience that either with or without theway, leaveasking express
owner,of the but without idea ofany orthereby expressing setting

a claim of in land,himself toup theright because he has no idea



v.120 CONANT. [Grafton,JOHNSON

is be foundhe has Where the law to whichthat suchany right.
in the land sohe whatever used?thereby gets rightsays any

the law such act amounts to an ouster oris whichWhere says
the either or inof of a disseizor personinterruption possession,

beunder of such claim wellclaim whetherright,anypossession
or ill founded ? The such aplaintiff legal propositionfounded says

world;heard of in the common-law that it isbeforeis new—never
law, and cannot stand.thenot

themore is to be said about these acts of grist-millOne thing
it thatthe Ifon werenail-factory plot. possible theyowners

Johnson, whatheld to establish kindbe right against bycould any
to docan it said that establish a otherbeof reasoning they right

?thereon If I thrown débris fromhaveand different things my
so and underland solong, constantly,rack my neighbor’supon

of to do so that the into aclaim use hasa right ripened right,such
the law which I therefore make an absolutesaysis maywhere

of to own exclusive use forthe land anymy purposeappropriation
? Iconvenience or interest dictate that convertmy may maywhich

or build thereon a ora or ainto mill-pond water-way, pulp-mill,it
Theof cemented feet thick? same iswall masonry, eighta solid

flume, ofthe the west itof wallbe said building byto repairing
the forand of the flume.supportJohnson, myth

the thus drawn in the from thereinforceTo argument opinion
on thethe owners theof plot,acts grist-mill nail-factory during

notorious,it was the possessionin open, unchallengedhalf century
some are forth whichagainstof the legal propositions putplaintiff,

said, mustis “This haveItprotests. conveyancethe plaintiff
title,of which the adverse character ofan assertion destroyedbeen

to time.” Theor title of the thatclaim plaintiff up convey-any
of is that from of Richard Gookin tohere the.heirsance spoken
December,Hutchins, in 1838. in mind that Johnsonmade Bear
deed, title of theunder his to the whole nail-claimingentered

and a before the execution ofthat a halfyearpremises;factory
Hutchins,heirsfrom Gookin’s to Johnson haddeedsthe Richard

to Ladd &the Thompson,rented nail-factory building openly
owner ofthat he was the sole the' whole —bear inplot;claiming

also, tomind, that claim own the entire“Johnson’s nail-factory
thethe various owners ofmade known to successivewas grist-plot

1880, owners,”in alland those whatto acquiesced bymill up —and
thethe that of Richard Gookin’sofbecomes proposition conveyance

him,effect to oust theHutchins had the or con-to interruptheirs
his ?of possessiontinuity

the referee in to bethe facts stated his are taken asIf by report
Gookin, Hutchins,astrue, heirs of well asthe Richard knew and

thatthe of Johnson he was the solein claim owner ofacquiesced
at that Neithertime. had thethe whole nail-factory plot very
him. All understood that theintention to disturb deedsslightest

to of thethe north wall grist-mill.onlyconveyed
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are that thoseNow we told deeds must have been an assertion of
which the adverse character of oftitle claim titleanydestroyed by

land,the A declaration made on the in the ofpresenceplaintiff.
witnesses, cases,of ofa claim in somemay, perhaps,ownership,

owner,the effect to reinvest the andhave sometimes inter-possibly
an adverse but it be doubted itwhether washolding; mayrupt

written, land,before said a silent notthat on theever apaper, by
land,who in makes no to the orfact claim must can haveparty

is,such effect. The truth the will not abear moment’sproposition
examination. It needs no discussion. The fact that Johnson

succeeded to the Hutchins is ofafterwards title of not the least
title,he took that he wasWhen the nail-significance. claiming

in the same as he had claimed it allfaetory plot way along, by
virtue of his from Neitherdeed Gookin. he nor his grantors
understood that he was title to that from Hutch-getting any plot

;ins but all understood that what he was was thegetting grist-mill
bounded north the north wall of the build-premises, by grist-mill

ing.
The thistherefore that act of the Gookinplaintiff heirssays

is,Hutchins,and heto which was no the madeparty, by opinion,
to whicha no one in it intended itspeak engaged shouldlanguage

also, it isand that an effect for which nogiven warrantspeak; or
incan be found the law.authority

case, Johnson, 20,II. the deeds referred to in the DecemberBy
1842, fourth, 11,1848,October oneone andacquired eighth, April

1850,1, of theone His heldgrist-mill. grantors theeighth, by
same title and the same as that under which thedescriptionby
defendants now the other half.claim to the contentionAccording

defendants,of the and to the view theaccording suggested by
court, Johnson took those deeds one half theby nail-factory plot,
the back reference to that in the deeddescription fromgoing by

to Gookin inRichard 1815.Sargent
We Johnson,have not it asheard thatyet, in hisquestioned

deed of &one half the to Rand 5,ofgrist-mill Cummings January
1870, did succeed in the atline the north wall of thedrawing

him,That left togrist-mill theaccording contention ofbuilding.
the defendants as them asfor can state it for(stated broadly they

in commontenant with Rand &themselves), of theCummings
whole north of the north line of thepremises lying grist-mill

claim,that,So to the defendants’building. according Johnson
has been commontenant in with the ofowners thegrist-mill nail-

20, 1842, to presentfrom December the time.factory plot
The referee “finds that these acts flume,of thewidening[the

constituted an ofinvasion theunjustifiable nail-factory plot,etc.]
and were such as to entitle the to maintain this action,plaintiff
even if is behe held to a tenant in common with Caroline M.

toConant.” What is be done with this finding?
law,The of and the foronly question only thepossible question
10YOL. LXJV.
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is,this whether the absolute of acourt upon appropriationpoint,
land, wide,the common feet for a andof eight water-way,strip

the of theof another sideabsolutethe appropriation strip by
wide, offeet thereon a solid wallbuildingeightwater-way, by

thickness,of is evidence from which athat jury mightmasonry
of as taken.find an ouster the cotenant to the land thuslawfully

stated, thefacts is not excluded from it? Willthe JohnsonUpon
inthe tell what onecounsel for defendants us tenantlearned

land, hecould the what use could makedo commoncommon upon
it, of of his hemethod exclusion eotenant could adopt,whatof

ouster,an this tenantto if does not?would amount Onewhich
is to exclude another fromnot authorized thecommon possessionin

502,v. 9 N. 511.owned in common. Odióme H.Lyford,of land
another,excludes the latter have an action.cotenant mayoneIf

Worster, 412,N. H. 460. inFalls Oo. v. 15 tenantAGreat
him,disseized his cotenant’sbemay by actually oustingcommon

ahim out of under claim of exclusivepossession rightor holding
denial of the of the tenant. 1 Washb.and a rightof possession,

cases566. To which a number ofed.) largeR. P. (3d proposition
common,A of tenant in anddemand onecited. possession byare
whole,he is evi-other,the that claimed thea refusal by stating

Bird, Eastactual ouster his Foe v. 11of an by companion.dence
toof the of the defendantsThe history struggle49. vigorous
ofto thetheir claim exclusive of thisoccupation stripmaintain

demands of the was allland, the and protests plaintiff,against
referee, and furnished the most abundantbefore the groundshown

case,of this as as numberlesson the wellhis finding, authorityfor
cited, thereof the same tenor which be even ifcases mightother

on theother which could be sustained.no findingwere ground
in tocommon has no enter his cotenanttenant right uponOne

so,of his If he do clausumhimoust possession. trespass quareand
Olmsted, 229;for the Frwinv. Cow. McGill7lies injury.fregit

397;Ash, Adams,v. exclu-Penn. St. Booth 11 Vt. 156. An7v.
land,one tenant in common of a theofpartbysive appropriation

structure, ousterof a is evidence of anerection permanenttheby
Olemenee,for which will lie. Bennett v.cotenantof his trespass

18.6 Allen __
Smith, 1,8 E. & B. the and defendantStedman v. plaintiffIn

which divided theircommon of a walltenants in adjoiningwere
wall,let a stone into the with anThe defendant inscrip-premises.

the it stoodthat the wall and land on whichitontion stating
him; it held that this was evidenceto and was uponbelonged

ouster,find an and cl. wouldthatthe trespassjury might qu.which
defendants,Were, the of these in the water-wayacts wideninglie.

thick,solid, onwall feeta eight whollypermanentand building
use,for their exclusive anyand ownlandcommon whollythe

thea claim of sole thanof ownership putting upevidenceweaker
cited,on ? In the case the wallof claim the wallsuchnoticeof a
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before, the anhad been built and evidence of ouster waslong only
the of the notice on it.putting up

230,v.Were the acts described in 46 N. H. whichWood Griffin,
ouster,”anthe court constitute or moresay “clearly any stronger

ofthan those here? “When one tenantunequivocal complained
title,enters into the the itin common wholeclaimingpossession,

tenant,otherwill in law be an ouster of the and cl.trespass qu.
Gerrish,be v. N.maintained.” 57 H. 85. “Tres-may Thompson

clausum lies one of inseveral tenants commonfregitquarepass by
cotenant, hashis where there been an actualagainst expulsion.”

Hall, B.v. 441.7 C. The referee found that there wasMurray
an actual here. We should to knowlike what evi-expulsion upon

courtdence the are to there was not. If the erectionexpected say
thick,aof wall feet and the introduction aofpermanent eight

wide,and stream of water feet ofsidedeep permanent eight along
it, land,one tenant in common the common for his soleby upon

cotenant,use, to the total and absolute exclusion of his is to be put
side,oiie insomuch the willthat court it is no evidenceentirely say

ouster,awhich referee can find an whatupon is to belawfully
above,with thedone cases referred to and more of the samemany

which be ifsoi't added a of authoritiesmight wouldmultiplication
add to thethe of The ofanything isstrength position? question

ouster,ofthe an under circumstanceslegal consis-possibility any
tent with those in Bank,stated the v.Rogers 63 N. H.report.
428.

A rather faint was made at the trialattempt before the referee
to meet this the that a tenant inpoint, common can-by suggestion

cotenants,not, hisas his interest in aagainst ofconvey portion
and,bounds, therefore,the common land metes andby that John-

deed to &son’s Rand did not effectCummings severance.any
toThe answer this lies so near the thatsurface this notpoint will

be insisted on Thehere. one answer which itprobably makes
is,to further that at made,the time that deedunnecessary go was

&Rand were the owners of the other half of theCummings prem-
ises, Hibbard,derived their title from 15,andhaving MarchLang
1869, or nine months before of Johnson.eight bought Thatthey

& cotenants,Rand thebeing wereCummings, plaintiff’s the only
who could to a severance of theobjectpersons interestplaintiff’s

thein is not to be cotenants,denied. Could not thesepremises,
who owned the whole deal with themtogether premises, as they
chose ? notCould that one of themthey agree together should
become sole owner of of the to apart line,premises definedgiven
and that should tocontinue own ?they that linetogether beyond
And could not execute such as wouldthey furnishtogether papers

evidence of their as to their futurelegal agreement ownership?
&Rand not choose to out JohnsonCummings might as to thebuy

whole, and so become sole owners themselves of the Inwhole.
fact, did not choose to do so. The wasthey price paid presumably
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did and not with referenceto whatfixed with reference they buy,
to themnot Has the court compelwhat did powerto buy.they

tonot to Has the courtwhat chose sayto buy? powertheybuy
then,How,did notthe deed showsdid what they buy?they buy

? the deed Band & tostand of Cummingsdo the defendants By
owned, and not whatBand &them took what Cummingsthey

had been made the mutualown. The severancedid not bythey
owners before the defend-of all the common longconsent and act

in the conditiontook the titletheants came Theyupon ground.
is,it, with in com-that Johnson’s tenancyin which foundthey

line of thenorth of the north grist-mill buildingmon of all lying
the title whichsevered from they acquiredand absolutelyentirely

from Band &the Cummings.in grist-mill premises
“ the owners of thereferee finds that blacksmith-shopIII. The

easement, from thea to have the Avateran rightacquiredplot
findsunder the flume. Heside offwheels on the passwesterly

of the owners tono intention on thethere has been partthat
been unoccu-the time the hasthis easement plotduringabandon

• exists, arethis still unless the courtfinds thatHe also rightpied.
non-user,as to and asthat, the facts herein statedof uponopinion

ex-the has beenof the right legallyto the ownership grist-mill,
theof in the ofeasement isThis disposed opiniontinguished.”

that the under thecourt, the grist-mill,sluice-Avayupon ground
be& “mustdeed to Bandin the Cummings,reserved plaintiff’s

beneathbeforefor the easement enjoyedto be a substitutetaken
this willit is now submitted thatentireflume.” With respectthe

notthat the court hasIt be assumedexamination.not bear may
a man tothe tomore than compelthe disposition,anypower,

aone in of and asorone of right, placepropertyaccept piece
If aof or sluice-wayfor airotlier right.substitute piece property

undersubstituted for thewas ever sluice-wayunder the grist-mill
noof the Influme, act orit Avasdone parties.the by agreement

it noAvbe done.In no other canit be done.could wayother way
the wheels in thesome of blacksmith-shopAvater from“The

The waterunder thea grist-mill.out race-Avaythroughpassed
side of theon the blacksmith-shopthe wheels Avesterlyfrom

flume, the endunder the nearinto the river southerlyoutpassed
of it.”

saidmind, how can it be orfacts in trulythe above justlyWith
underof or Avatercourseof athat the reservation “right sluice-way

hasto Band &deedin the Cummingsthe plaintiff’sgrist-mill”
the ofleast, a substitutionto show partiesthe bytendencyany,

and beenreserved, which had existedthus alwaysthe sluice-way
for Avater from other Avheelsthere, for anotherused passage-way

existed and beenhad alsoAvhicli alwaysin the blacksmitli-shop
hoAVcanAvheels? Andfor thoseanother especiallyused in place

reservation, it andto that whenbe appears,such effect givenany
referee, as Avellthat Baud &the Cummings,foundis byexpressly
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of theall other owners understood that tookas grist-mill, they
north wall of anorth of the the innothing grist-mill except right

it aflume ? can be said that substitution was effectedthe How
certainthat the when it is that no ofin by parties, thoughtway
ofever in the mind either to thesubstitution was trans-such party

store-house,man two from his oneA has leadingaction? ways
south, and a doorfrom a door on the one from on the west. He
south theland on the over which to that doorconveys way coming

in reserves the of thatand the deed overright passagepasses, way:
what of is the conclusion that hereachedprocess reasoningby

the his theto from westthereby gives up grantee way leading
door, isand that a substitution made of onethereby way leading

the south for two theretofore ?to the As wellexisting ways might
whothat a man has two one of is insay whichsteam-engines,you

mill,in one the other inuse mill and another a reservation ofby
of first mill tothe a the makes over theengine upon conveyance

orthe other that the reservation of horse outoneengine,grantee
horses,a in between aboutof a trade two men thehaspair, legal

to other noteffect the reserved.convey
itBut is said “the reservation of the easement for a sluice-way
the aunder sufficient one for waterall the re-grist-mill, being

land,for use at tbeserved must to bebe taken ablacksmith-shop
substitute,” &c.; and “a sufficient beenagain, havingsluice-way” is thisWhence fact of the of tlie sluice-provided sufficiency

under tbe derived? filie ableis not toway grist-mill plaintiff
in the iffind sucb fact and the absence of sucbany report; any

tbe does not himreferee affordby itsfinding protection against
assumed to bis detriment in a final ofbeing making disposition

case,the lie submits that lie to be thelmmbly ought priv-granted
of bis evidence on that beard courtilege having tbe beforepoint by

made, true;filiethe decision is fact isassumed not tlieand right
liave water from tlie west offto wheels under the flumepass always

used,and alwaysexisted was tbe to have wateralongside right
thefrom other wheels off under thepass But evengrist-mill. if

it were true that the theunder was sufficientsluice-way grist-mill
thefor use of the the inference made fromblacksmith-shop plot,

factthat cannot stand unless we are to maintain theprepared prop-
osition that a is notman entitled to hold and ownlegally property

hewhich does not need. A man has two of water: onesprings
uses,he needs to his for domestic it issupply premises and suffi-

forcient that the other he does not need.purpose; He conveys
situated,the land on which firstthe is thespring reserving right

taketo water therefrom. Does that reservation tend to show a
of the other- to the ?conveyance spring grantee

“It is said that no use lias been ofmade that passage-way [the
under tbe forone more than But tbetwenty-five years.”flume]

fact,use made of that and theonly effect to it theonly given by
court so far as discover,tbe can isplaintiff tlie aid itsupposed
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substituted the sluice-that theto the conclusion partiesfurnishes
thewhich existed atmill for the twounder the sluice-waysway

deed in favor of theof the blacksmith-shoptime of the execution
is con-had said non-user forIf the court twenty-five yearsplot.

abandonment, an ex-and as matter of law workedof anclusive
in-theof the easement contrarynotwithstandingtinguishment

referee, awe should havefound theof thetention plaintiff by
clear, start-somewhatand although possiblyexplicitproposition

of non-no such This factthe court have saidBut thing.ling.
matters,other all of whichwith certainis in theuser catalogueput

sustain the conclusion that thein a to sluice-wayare used lump
before. Non-substituted for the twothe mill was existingunder

course,is, forof time of evidencea or lessuser for periodgreater
an ease-on the of abandonment ofto considerthe questionjury

havement, non-user of an easement can tendencybut how the any
of else in of it isthe substitution veryto show something place

asee. Take the case first oftofor the supposed,hard plaintiff
to his store-house. Forwho has two twentj'-five yearsman ways

to ithas not been nor thethe west side waythe door on opened,
of a of in his deed of landa reservationhow does right wayused:

theto show an of the onsouth tendon the extinguishment way
is, of the south notwest, a substitution onlyexisting way—that

west? It has no suchbut for that on the tendency.itselffor
it toand which shall declarebe framed put togetherWords may

it so. The truth is the otherso, not make way.but that willbe
Moreover, whether there was a substitutionthe whole question

for that is in itsunder the mill under the flumeof the water-way
of fact. foundintents a The refereeand to all questionessence

was tried before No such claimNo such fact him.such fact.no
an ideadefendants. The first of suchmade the intimationwas by

court,in the of the and therethe appearscame to opinionplaintiff
one vital of case ison which thethe sole part disposedas ground

connection,- theremarked in this thatLet it be althoughof.
tried, find-was not and there is no directof substitutionquestion

other, is aor the there nevertheless findingof the fact one waying
ofand to exclude theseems questionnecessarily absolutelywhich

the court. The refereefrom consideration says,—substitution by
“ exists, ofstill the arethat this unless courtHe also finds right

as tofacts herein stated as to non-user andthethat uponopinion
extin-the the has beenof rightthe ownership grist-mill, legally

of the existence of theThis is a againstfinding rightguished.”
facts which be orreasons and all suggested,all may supposed

submitted to the court. Let thesethe two which areexcept only
a moment.be examinedtwo things

least, firstat we are content to leave thetheFor present,(1)
of abandon-this Theto stand questionupon proposition:point

intent, Theso is matter of fact for theandment is one of jury.
non-user, isfor a or shorterwhether longer period, simplyfact of
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the of intent. Whetherof evidence questiona bearing uponpiece
orwasthe easement acquired grant, by prescriptionoriginally by

cannot, non-user,from merea the court awhich supposes grant,
time,short declare the easement extin-for a or awhether long

is for the to determine abecause that uponquestion juryguished,
Aof all circumstances of each individual case.view the fortiori

the from thethe court cannot declare easement mereextinguished
non-user, case,of when it as in thisfact thatappears affirmatively,

no intention tothere was in fact abandon.
needs to bo said of the other that(2) Nothing point, except

the sole the IfJohnson was never owner of grist-mill. anything
certain,in the can be as it must be certain that inlaw regarded

oforder to effect a loss or an easementextinguishment by unity
estates,of the dominant and servient those estates must to-come

in the same The sole reason angether proprietor. why extinguish-
is,in such case noment takes that mail can have an easementplace

thein his own land. We venture assertion that no case can be
found, no can inand reason be of thegiven support proposition,

the owner of a dominantthat the estate of an undi-acquiring by
vided interest in the servient estate has the effect to extinguish

existencethe easement. The and continuance of the easement
consistent with the commonare and furnishentirely ownership,

the in which the and of theway rightsonly legal obligations
can be maintained. This makes it to insistparties unnecessary

fact, true in case,on the further which is doubtless the present
that even if there had been a of the easement while John-merger

was owner of an undivided interest in theson the char-grist-mill,
of the easement and the of theacter situation were suchproperty

his of tothat that interest Hand &upon conveyance Cummings
the easement was revived.

On the above the maintains that thegrounds plaintiff judgment
thewhich law the facts stated in thepronounces upon asreport,

his easement and toto a for water from theright passage-way
to the river across land on which the defend-blacksmith-shop plot

flume, favor,have constructed their is'inants new his and he asks
more than that the of the courtno should coincide withjudgment

that of the law.

defendants,Batchellor, forMitchells theBingham, in reply.&
the claim of the toWe hold what is termed inregard plaintiff, the

case the as founded the mostplot, andnail-factory upon shadowy
evidence that a bold suitor ever dared tointangible beforepresent

ita court of lawn Can be said that his was com­alleged possession
menced under even a color of title ? Could his who hadgrantor,

thereof,no title to one half and no andpossession who outexcepted
half,of his deed the other have Johnson title orgiven color ofany

? it it istitle Be that as certain that a deed doesmay, not give
color of title to more itland than toany purports convey.
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The clause in Johnson,Gookin’s deed to under which the plain-
“case,tiff claims in this is the with nonail-factory privilege,”

words of addition or If wasdescription. anything conveyed by
words, itthese must have been what was then understood to be

case,the isThere innail-factory the andprivilege. noth-nothing
referee,found the which shows that whating by was then under-

stood to be the is the land intermed thisnail-factory privilege
case, convenience,for the All that innail-factory plot. appears

case,the and all that in the evidence in to whatappeared regard
was,the did not shownail-factory landprivilege orany particular

amount of water. Theparticular termany “nail-factory privi-
so far as it is defined the oflege,” the referee and so farby report

case, unreal,as it is definable the evidence in this is asby as fleet-
and as the anding intangible, that hauntedgnomes thesprites

Scandinavianearly navigators.
evidence, 1835,It from the that toappeared theprior upon grist-

mill to the flume,west side of thepremises, snug up there was a
called the aboutbuilding feetnail-factory, eighteen by twenty-five

size,in and water,some runcontaining machinery and used inby
connection with the woollen The andfactory. toingress egress

thisand from was from thebuilding across theblacksmith-shop
flume, so that the land used in connectiononly with this nail-

which was land a offactory privilege, what isconstituting part
now termed the was the land whichnail-factory plot, theupon

aforesaid stood. If this withbuilding building, the water used
then with the constituted themachinery, nail-factory privilege,
then a deed of the would thenail-factory privilege onlyconvey
land and inwater used connection with that and as noprivilege;

of what we term the waspart used in connec-“nail-factory plot”
tion with this the landnail-factory whichprivilege except upon

stood,the it follows that if we concedebuilding Gookin’s deed of
23, 1835,October to title,Johnson tó be color of it is color ofonly

title to what it to and as it cannotpurports be said toconvey;
to more land than was used inconvey any connection withpurport

the and as so much of the land innail-factory privilege, con-only
as the stood was used in connectiontroversy buildings withupon

the Johnson wouldnail-factory of title toprivilege, only get'color
the land covered the a of landby building, piece eighteen by

Now,infeet size. if Johnson enteredtwenty-five the wholeupon
“of we now call thewhat and had no other claimnail-factory plot,”

Gookin,hisof title deed from he wouldexcept have no color of
to hetitle what entered for the reason that theupon, nail-factory

did not embrace the land enteredprivilege upon.
The in this connection is inparticular question to whatregard

was,the of Johnson and what his was underpossession theentry
thattitle we have been This which we callconsidering. territory”“the was a of theplotnail-factory part heldgrist-mill premises,

the successive owners under their deeds from the earliest settle­by
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dam,ment of Batb. It between the mill and the and was oflay
no use to theto owners of theearthly anybody except grist-mill
and It was used thewoollen-factory premises. constantly by

of those mills millsowners whenever tlieir were in inoperation,
clear,after the flume and it in andlooking keeping rebuilding

flume,the in across it forrepairing making ways ofdischarge
water,water from the flume in all times of and insurplus high

structures for ofthe the flumebuilding orupon purpose protecting
use,the flume. This as the court or else canenlarging anybody

see, was not at intervals and but constant andlong occasionally,
uniform from the of the case. Thenecessity ownersvery grist-mill
made this use of the the same after 1835 asdisputed premises
before. The owners thehad undoubted titlegrist-mill tolegal
the tract as a of theirdisputed The dis­part grist-mill premises.

tract was included in the terms of theputed deeds under which
held; and were in all thatthey they theirpossession, claiming
covered,deeds and as the of the refereeabandoning nothing, report

Now, show,shows. what adverse does Johnson vir­possession by
tue of which he is to inthe land from the un­going get dispute

owners,doubted who have all the time been in constantlegal
full dominionpossession, over the inexercising dispute,property

and the use of it of which it ismaking ? It doesonly susceptible
find,not nor does the refereeappear, that Johnson ever set his

foot the tract.upon Johnson claimsdisputed that in 1838 he
rented the beforementioned,building feeteighteen by twenty-five

size,in for six months. This is the act that Johnson claimsonly
ever to have done that could have or inter­possibly interrupted
fered with the and use of thepossession by thedisputed premises
undoubted owners of thelegal Such an inter­grist-mill premises.
ference for the months,of sixperiod an abandonmentonly with
thereafter of what was an old and uselessmerely probably nearly

did not interfere with the usesbuilding, which the ownerslegal
were then and had beenmaking, of thealways making, disputed

viz., it inpremises, connection with theusing flume for rebuilding
it,and water,for its1repairing waste and fordischarging building

the structures for itsnecessary protection.
Johnson’s invasion and oftemporary the oldoccupation building

could not besimply, asregarded with andinterfering upsetting
the title of the land,owners to their itlegal not withinterfering
the and constant use which thenecessary owners were ofmaking
the land. At the most, Johnson’svery of theoccupation building
in 1838 for six months would be noonly more than a trespass.
Johnson’s claims ofpretended dominion land,over thisexercising
other and the invasion of thebeyond arebuilding, withoutwholly
foundation. His ofpretended water fromrenting nail-factory 1842
to 1855 was not an act done the land inupon and hadcontroversy,

to do with it. Henothing he(Johnson) rented at thesays grist-
mill, to be used on the wheels, orgrist-mill them,some of water
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he called water. We think itwhich humannail-factory passes
to conceive how Johnson’s some water atunderstanding renting

the out of the Ammonoosuc river and itbuildinggrist-mill calling
water, when he himself at that time one of thewasnail-factory

owners of the and also the sole onowner of the saw-millgrist-mill,
the western side of the river to which the water of half the river

unused,was and which water then was couldappurtenant, largely
be construed to be an act of adverse as thepossession against legal

of in thatowners the tract of land It becomesdispute. apparent
the of the water rented at the nail-Johnsoncalling by grist-mill

sham,water is an utter when we look at the recordfactory upon
book, time,Johnson’s made at the whichon he kept impersonal

credited,accounts. toOn that book this water thus rented is not
saw-mill,but to that at that timeJohnsonnail-factory, showing

understood that he was some of the waterrenting surplus belong-
to the saw-mill. Johnson at that time owned watering appurte-

saw-mill,nant to the was not andsaw-mill which he at theusing
notwhich he would have a to rent else. He didright anyAvhere

own to a did elsewater norany appurtenant nail-factory, anybody
own Avaterat Bath at that time known asany nail-factoryvillage
water. It is for the to conceive of any-impossible imagination

more than the claim of that this waterJohnsonthing groundless
rented with theat the had connection Avliatevergrist-mill any
land in to the land in dis-so that the claim of Johnsondispute;

deed, and un-is titlebypute unsupported any legal acquired by
owners, and isadverse thesupported by possession against legal

title,made holds the anda whoagainst party indisputable legal
use,who andhas had the actual occupationpossession, possession,

of the land it beento the full extent of which has susceptible.
Johnson’s claim to hold the tract adverse possessiondisputed by

had, themust or not he has forthe fact whetherdepend upon
actual,of and exclusive possessionperiod years, permanent,twenty

owners,as the Avhose and title the defendantsagainst legal rights
court, thatin this of thecase hold. submit that theWe holding

the 'title to thehas not premises byplaintiff acquired disputed
wouldand that theadverse ispossession, right, plaintiffclearly

towerehave no to of it if that holding necessaryground complain
a decision of the case.

and reasons of theThe third of the plaintiff’spointsheading
viz.,folloAvs, ofthemotion for new is as “Upona holdinghearing

theunderthe court that one half of the plot passednail-factory
to the flume.”& as an incidentdeed to Randplaintiff’s Cummings

halfdid oneThe deed of to Rand &Johnson Cummings convey
name, one half of the dam andof the flume that and grist-mill.by

con-of the flume wouldThere can be no doubt that a conveyance
in con-stood, land usedflume and allthe land on which thevey

of a wellbut a declarationwith the flume. This isnection plain
laAV, isof the that Avhena every-settled thing granted,principle
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The caseto is alsoincident the granted.thing grantedthing
used, thebeen and forthe tract in hasshows that dispute always
used, for thebeen andlast has exclusively pur-solelythirty years

flume, and the of wallsthe forof purpose buildingenlargingpose
flume, the of out rocks forthe and forto protect purpose blasting

; itthe waste water of the flume andof forthe making ways
of valuethis tract is no nse oralso that earthlydisputedappears

flume. there beto as an incident to the Can anyanybody only
flume,tract is an incident to the when itdoubt that the disputed

it, is not ofhas been used in connectionwith and susceptiblealways
? submit that the counselhaveother valuable use We plaintiff’sany

no of on account of this of the court.ground complaint holding
isThe fourth of the motion for aplaintiff’sheading rehearing

“this, viz., of the court the actsthe that doneholding byUpon
referee,the the as found theplot,defendants byupon nail-factory

not liewere of such a character that would therefortrespass
a cotenant.”against

submit that the facts thisWe on found the refereeby holding
of the court is Each tenant in common has the to theright. right

use theand of common and when one tenantpossession property;
in common uses the common it to its nat-property by subjecting

uses,ural and it is no hisouster of cotenant. If oneappropriate
corn,tenant in common of a cornfield that field with it is noplant

of his cotenant.ouster
The tract is a barren rock and over whichdisputed pure simple,

the waters of the Ammonoosuc river with at allpour great fury
times of water. It cannot be to use ashigh subjected any except

foundation for thea erection of some or theforsuperstructure,
toof a canal to some Inwater mill. thepurposes convey making

use which the referee in his that the defendants havereport says
tract,made of the have made such use of it asdisputed they only

to,it is and the use to which it is Theadapted only adapted.
of the referee finds that the acts of the defendants ofreport only

which are ismade a of the tractcomplaints partusing disputed
mill,tofor a canal water into their and another smallconvey part

of if to build a wall to that canal or flume. We sub-upon protect
mit that the defendants have made the natural andonly legitimate
use of this which intenant common makeproperty any might
without of an ouster as his cotenant. If Mr.being guilty against

canal,Johnson has water which tohe wants run in the letany
him and run it if he owns half of the canal. We Lavego done

which can use himnothing prevent as cotenantany legitimate by
tract,of the if behe a cotenant.disputed

The seventh of the and reasons of theheading points plaintiff’s
motion for a is the of therehearing court that the“Upon holding
defendants are not liable in form for the destruction of theany
old sluice-way.”

The deed Johnson to Rand flume,& of the to-by Cummings
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mill-dam,with thegether andgrist-mill, and thewater-power,
reservation aof under the for hissluice-way blaclssmith-grist-mill

is inconsistent withshop plot, idea of hisutterly any reserving, by
or in other a whichimplication had beenany way, aban-sluice-way

doned for more than and which if it wasforty retained wouldyears,
make his value,of the flume of little and makegrant it impossible
to the bed-rock,flume down the andput if that oldupon sluice-way
was retained would make the deed as to the reserva-meaningless
tion it makes of a under thesluice-way grist-mill.

The reservation in the deed shows that the fixedparties by
and it inagreement, as to what theput writing, shouldsluice-way

law,be. We submit it isthat that whengood parties squarely
done,how a shall beagree and no is taken orthing advantage

fraud other,either thepractised the lawby upon will hold those par-
ties to do as The has no ofthey agree. plaintiff ground complaint
on account of the of the court as to the oldholding sluice-way.

Doe, C. J. The in these suits consist actstrespasses ofalleged
done the defendants in andby a flume. Therebuilding enlarging

in flume,is bounded on theledge east thecontroversy on theby
north river,and west Ammouoosuc and on the south theby by
defendants’ Both claim certain title topulp-mill. parties paper

Gookin,the under Richard to whom the aledge ledge, grist-mill
flume,of the defendants’(predecessor the land underpulp-mill),

flume,the estate,mill and and other of real wereadjoining pieces
in 1815 a deed whichconveyed included the wholeby Sargent by

“tract,in one Bath,described as a tract or of land in whereparcel
stands,”the now and furthergrist-mill described metes andby

bounds. A lot on the flume,east ofside the andblacksmith-shop
a to draw a certain of from thesecondary right waterquantity
flume lot and are now owned(which the hadright by plaintiff),
been to Bartlett & butpreviously Thomas:conveyed by Sargent

flume,the the and the land under theledge, flume to Rich-passed
ard Gookin as a of the lot.part grist-mill

1829,In death,after Richard Gookin’s dower was as-August,
to inhis widow an halfsigned lot,-undivided of the grist-mill

flume,mill,the and The first de-including ledge. assignment,
her as an undivided half ofdower the withscribing grist-mill,

the and to that half closes asprivileges appurtenances belonging,
follows, we do and set off the same to herhereby assign—“and

theby metes and bounds which her said husband held theby
same.” On the facts instated the referee’s these metesreport,
and bounds were the metes and bounds of her husband’s title
deed, flume,which the and the land under theby ledge, grist-mill,

flume,mill and were included in the Somegrist-mill premises.
“dower,months after the of thewas madeassignment partition by

court of the real estateprobate formerly to Richardbelonging
Gookin.” This to D.W. Gookin “the onepartition assigned
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half of brick in Bath withthe allundivided thegrist-mill village,
toand the same to be heldappurtenances belonging,privileges by

full and manner as the same orhim in as could haveample might
withthe said Richard Gookin if all ofbeen by living, rights pas-

same,or toand all other therights belonging appertainingsage,
“Gookin,” widow,D.held in common with Rebecca theto be dur-

clause “to be heldher life.” The in common with Rebecca.ing
that,her life” tends to inD. show territorial ex-Gookin during

tent, D. Gookin’s half not less than the other halfW. was assigned
dower,to widow for which included the and flumethe as aledge

lot. Theof the fact that the would be ex-grist-millpart ledge
undivided,the andcluded from left if not thuspartition, assigned

Gookin,and D.to the widow W. removes all doubt if the question
of construction is not settled the other evi-clearly by competent

is no ofdence. There evidence an intention to make ofpartition
Gookin,less than all the real estate of Richard unlessanything

is anthe dowral reversion The ofexception. theinsignificance
it,is shown the absence of all ofmention andledge by specific by

included in the ofits thebeing general description grist-mill prem-
ises; is the no ofbut there in case indication a to leave itpurpose

Land, named,undivided. not was divided theexpressly by parti-
v.tion of the mill. Marston 58 N. H. 609.Stickney,

1815 to there was on theFrom 1838 aledge building, originally
nails,forused and called a In themaking reservednail-factory.

case, the of ofthe name this to theapplication isbuilding ledge
The not name,made no use thisofmisleading. partition butonly

the existence of both the and theseparateignored building ledge,
set them off a ofand as the. and apart ofgrist-mill, part worthy

title,no mention. In the has been a ofparticular ledge thepart
lot. The nail was carried off agrist-mill building freshet inby

1838: since that time the has beenledge butoccupied by nobody
owners,the who have made occasional use of itgrist-mill in clear-

flume;and the andrepairing, this was theing, rebuilding only
beneficial use that becould made of it. theFor six months ending

31, 1838, the let the nailJanuary plaintiff to Ladd &building
and he received rent for their use itThompson; of thatduring

time. With this immaterial forexception, oflegalevery purpose
case, been,the reserved the has in actual asledge wellpossession

title, location,as in and a of theutility, lot.part grist-mill
1835,October,Before D.W. Gookin had aconveyed saw-mill

on the side thewest of river to Ross. toRoss sell theagreed saw-
to andmill the D.W. Gookinplaintiff; to half ofagreed convey

the Ross.lot to The four ofgrist-mill 23,Octoberconveyances
1835, transaction,were oneof and are toparts be construed to-

So construed executed W. D. Gookin’sgether. they agreement
to Rossto half of the lot of which theconvey grist-mill wasledge

instruments,a of theseOne calledpart. the “aby plaintiff
deed,”blanket was a from D.quitclaim W. Gookin to the plaintiff.
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the to findis to whether referee’sIt not inquirenecessary inability
this is evi-the forthat paid paper competentplaintiff anything

its thethe of construction. The character ofon questiondence
favors a con-rebuts the that suchordinarydocument presumption

a deed will it some effect. It does notof as givestruction appear
the ofnail from the freshetthat the swept bybuilding, ledge

1838, Its title is not now in and weis in existence. controversy;
the in itwhether interestnot acquiredneed inquire plaintiff any

find,The no evi-“blanket deed.” referee does not andbisby
“find,he theon which could that the wasdence is reported ledge

inmentioned that Ifprivilege” paper. anythingnail-factory
that it was neither the norunder description, ledge anypassed

lot, butof the some of water.sectionother grist-mill right using
thus increases the interest assuch a acquired,If plaintiff’sright,

with the thein defendants of the ofowner common water-poweran
flume, himnot to maintain either of actions.it does enable these

deed” thethe “blanket ofrightgave plaintiff any usingWhether
or elsewhere is an immaterial Theon the question.water ledge

his of the lot: areserved half deedgrist-millexpressly bygrantor
:the same transaction he it to Rosswas a ofwhich part conveyed

andthe defendants: the was as much ais now owned ledgeit by
lot as the land under the mill.of the grist-millpart

referee,theclaims TheThe by prescription.ledgeplaintiff
claim,the on this thefacts “Ifafter bearing says, uponstating

find,it to so the referee finds thatfacts is competentforegoing
title isadverse Therehas acquiredJohnson by possession.”

a title in the He certainof such ownedno evidence plaintiff.
river,of sixteenon both sides the' and for waswater yearsrights

rent for the use of which chose toto receive water heaccustomed
water.” His this wouldtwenty yearscall his “nail-factory doing

of his of waterno evidence the Thepossessionhave been ledge.
he titleon and could no to theused thewas not ledge; get ledge

river,of the ofsome some water the andat other place,by using,
water. The use elsewhere of ahisit nail-factory portioncalling

not of thewas Histhe possessionof Ammonoosuc power ledge.
hisriver be evidenceof the water mightsome nail-factorycalling

1838,in histhe that and ofhis building disappearedof claiming
useto some water somewhere. But such asome rightclaiming

others,claim, to not be of thewould actual possessionassented by
of, but notof title is a aClaim necessary accompanimentledge.

for, transfers the title ofthe thatsubstitute propertypossession
no theto its There is evidence thatowner possessor.from its

hisof the tenants’ oc-had such a possession ledge, exceptplaintiff
wereand if thatof the expanded,building: constructivelycupation

it not either of these Inwould sustain actions.theover ledge,
duration, a forand half of sufficientit lacked nineteen beingyears

of title by prescription.the acquisition
of thethat the defendants’ use couldreferee foundThe ledge
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a,s of a ofbe an exercise use undernot right necessaryjustified
them; lieclaimed but held that if thebycertain implied grants

inRand & were tenants common ofand theCummingsplaintiff
lot, the his of his half ofincluding ledge, conveyancegrist-mill

to did them or their frommill them not mak­the prevent grantees
the which could haveuse of madeany rightfully ofledge theying

“that if the isthat and a ofit before theledgeconveyance; part
it will of course follow that the own­premises, grist-millgrist-mill

use thehave been a of same.”ers making legitimate Foronly
before the was one of the1870 owners ofmany years plaintiff the

lot, and that when hehe contends sold his half of thegrist-mill
half,in to Rand & -whoowned themill 1870 otherCummings, he

to todid not them title the If this claimconvey any? ledge. is
founded, he is still one of the common ownerswell of the ledge.

of flume,owns the lot on the east sideHe theblacksmith-shop and
a of waterthe to draw certain from the flumeright quantity after

defendants draw a certain other andthe if he hasquantity; any
the it is an interest ininterest in held common with theledge, de­

lastfendants. tho the flume has beenDuring years,fifty carried
ina freshet “about once seven In theby everyaway years.” re­

it,ofconstruction of which the theplaintiff complains, defendants,
wood,it stone forandby making larger, substituting theimproved

andwater diminished the ofright,plaintiff’s greatly clanger losing
the flume freshet and At their ownby expensedecay. they put

one,structure in thea durable of andplace perishable widened it
westward on the which was worthless for otherledge, any pur­

and not this ofwas use it.pose, damaged the viewby Upon of
the facts and the law most tofavorable the plaintiff’s complaint,
the defendants the common to theapplied useproperty toonly

it bewhich could and theprofitably madeput; application, with­
was a common to theout benefitdamage, andplaintiff the defen­

dants. Their of interest in the andflumecommunity wouldledge
be thenot a bar either of common ownersagainst theimproving

flume in or best inthe the itway, whichonly way, could be im­
and the in the in whichproved, using ledge way itonly could be

used. of interest does notbeneficially Community prevent every
to which one of the common ownersimprovement objects. Cubitt

Porter,v. &8 B. C. 257. The defendants are not liable in tres­
for the use of themade in andpass ledge rebuilding thewidening

flume.
The inwater the flume isplaintiff’s right of smallprobably

value; but it cannot thaton account be excluded from considera-
tion in the of the inrights branch ofascertaining parties any their

on which it has a Forcontroversy legal thebearing. return of
river,fromwater his wheels to the in his of hisenjoyment privi-

lot,on his thelege blacksmith-shop plaintiff had twoformerly
easements in from that lot river,to theraceways running one un-

flume;der the and the other under the andgrist-mill he reserved
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thewhen he to Rand & half ofthe former conveyed Cummings
“with first of andthe “aright water-power” propor­grist-mill

of flume.” If the under the flume hadthetionate racewayright
other, itwhen he reserved the have beenbeen in use might argued

inwas a of his intent to retain thethat there presumption right
use,time. But as neither of them was then in anduse thatat

been for no arises fromhad used fifteenneither years, presumption
use of in of an res­the favorthe premises impliedcontemporaneous

that would theof an easementervation materially impair apparent
his In view the condition of thevalue of ofextent and grant.

lot, which fifteenof no use had been made forblacksmith-shop
time beenon which that there had noand during building,years,

of intended use or ofindication eitherand no any any necessity
if it should ever be used histwofor raceways again, grantees

the tounderstand that as the ofwell subjection grist-millmight
for the of the loteasement benefit vacant wasone expresslyraceway

deed, thethe their to rebuildpermanentlycontinued by right
the deednot obstructed another whichflume was by concerning

ofThe of the deed is the ascertainmentconstructionwas silent.
M. &the intention from evidence.the of parties’fact competent

592; Dunsmore,584,v. v. 63111 U. S. HurdM. R. Co. Jurey,
171; Parsons,v. 63 N. whateverH. 438. InN. H. Crawford

evidence, there isbe left the athis fact by preponder­doubt may
the intended thethat parties grist-mill privi­ance of probability

thewith two fornot be burdened unoccupiedshould racewayslege
lot, under the mill was thethe the reservedthat one plaintiffand

lot. The other waswas to have across thehe grist-milloneonly
deed; notand the defendants are anthe liable.inbyextinguished

it solid foundation offor theform,of byaction any obstructing
flume.the new

were triedsuits in cl.three trespass together.The qu.plaintiff’s
flume, the the third suitthe defendants of perma-In rebuilding

■ vacant at theirthe lotand improved plaintiff’s,materiallynently
been madeand theown gratuitous improvement havingexpense;

thirdconsent, to in thehe is entitled nominalhis damageswithout
of histhisthe referee’s that portionconcur insuit. We opinion

suits, thecosts. In the and secondnot to firstcarryaward ought
; sub-and third areto in theare entitled theydefendants judgment

tosuits, entitledIn two arethe theyparty.prevailingstantially
one,costs, to of trial.in the costs theandthe usual

Case discharged.

Carpenter, Bingham, JJ., theBlodgett, did not sit:and
others concurred.


