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motion to dismiss made at the return term of the writ. The
the atrenewal of motion the ofterm the trial was denied.properly

factsOn the found in the case no other of lawquestion arises.

theJudgment plaintiff.for

J.,Smith, did sit:not the others concurred.

COÖS.

Spaulding v. Northumberland.

The theplaintiff agreed indemnify againstto town loss if they would
inrelease certain attached a auponsuitgoods collector’s bond and

execution,him to ansatisfy hepermit which held one theagainst of
in suit,that by levydefendants theupon goods so released. The

execution,havingtown obtained theirjudgment, bylevied advice of
counsel, defendants,on the homestead of one of theplace disregard-

being a demand that a homestead set therein,out thewhereby whole
After this thelevy levy, selectmen,failed. against plaintiff’sthe ob-

warrants,thegave up to the collector tax-lists andjection, which they
securityhad held for the defaultbefore as of the collector which(upon

there were sufficient collectible taxes due to the remaindersatisfy of
execution),their be for Held,to collected the benefit of his sureties.

that plaintiffthe was not entitled to an toinjunction restrain the
town from with a atproceeding suit law to enforce performance of the
indemnity agreement.

Equity,Bill forin an to restrain the furtherinjunction pros-
anecution of action at law the to in-upon plaintiff’s agreement

the town of Northumberland loss on account ofdemnify against
an attachment. Facts found the court.releasing by

1877,theAbout first of CharlesApril, collector ofCobleigh,
1870, 1871,1872,taxes of Northumberland for the years 1874,and

in default collector,in the of his duties asbeing performance went
ofout the state with no definite intention toaway as returning,

his tax-lists and warrants with directions thatleaving shouldthey
be delivered to the selectmen if called for them. Thethey select-
men, that was in default andCobleigh that his re-understanding

uncertain,turn was called for and took of the tax-listspossession
2, 1877, 7,and 1877,warrants and causedApril two suitsApril

to be bonds,commenced the collector’s officialupon against—one
Charles Little,and W.Wayne A. andCobleigh, Cobleigh, the
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in bothand Wayne Cobleigh,Charles Cobleighother against —and
estatethe andmade of all real personalwasan attachmentsuits

con-the of selectmenthat time boardAtCobleigh.of Wayne
Eames, Afterand E. Wood.Frankthe Johnofsisted plaintiff,

returned, and theCharlesof thirteen days Cobleighabsencean
warrants, himand askedthe tax-lists andhimofferedselectmen

uncollected;them collect the taxesandto takehe was willingif
them. When the selectmen tookto take posses-he declinedand

value, tothem to be of andconsideredtax-books theyof thesion
town; anddue thethe uncollected taxesforextentsome security

wouldto if hereturn them Charles Cobleighoffered towhen they
understood, thehe was them fortaxes, to collectcollect the they

the ofbonds the collectorsuits judgmentsthe upontown. In
term, $2,000, as1879,at the October exceedingrecoveredwere

•taxes, which have been collectedof uncollectedamount mightthe
of the collector.on the partdue diligenceby''

29, 1877, the owner of an execu-the plaintiff beingSeptember
$300, anfor about made agreementCobleighWaynetion against

selectmen, Wood,and that executionEames hisotherthewith
a the ofof Waynesatisfied levy upon portion goodsbe bymight

suits,in the town conditionattachment uponthen underCobleigh
of releas-the town reasonlossagainst bywould indemnifythat he

the andlevied thereupongoods upon,attachment upontheing
the towna that “whereasstipulatingdelivered paperandexecuted

writsfrom onhave released attachment certainNorthumberlandof
the so at-and others sufficient ofCobleigh goodsWayneagainst

forexecution saidcertaina against Cobleighsatisfytotached
and townundertake to save the said$300, I agreeherebyabout

cost,loss, accrueorall whichand mayfrom any damageharmless
from so released saidthe having goods.”selectmenthem orto

29,seal, and dated 1877.under SeptemberwasThe paper
was satisfied a andexecution thereupon levyThe plaintiff’s b}^

to the amount The$321.72.ofso released judg-ofsale goods
Lit-and W. A.Cobleigh, WayneCharles Cobleigh,ment against

An execution$1,714.83. issued thisupon judgmentfortle was
out thefull of estate ofin Waynesatisfied Cobleighreturnedwas

$649.37, at-ofof proceeds propertypersonalthe applicationby
writ, offset of of landthe asold on by piece appraisedandtached

of°f the said$75, homesteadset-off of place Wayneat and by
said homestead place being appraisedin Groveton village,Cobleigh

of the estate set off werereal$1,100. Seizin and possessionat
and were recordedtown, the execution levy dulythe andtogiven

of deeds.thein Coos registry
27, 1880, of the Cob-the completionand before levty,February

on the offi-and demandwife made a written requesthisandleigh
ina homestead theto havethe execution premisescer holding

was re-to them. Thisand requestset out assignedlevied upon
was madethe homesteadfused, place disregard-theand uponlevy
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6,for the of a homestead.the assignmenting application July
suits,1877, after the attachments in the Northumberland Wayne

Kensell,a of hisexecuted homestead tomortgage placeCobleigh
Portland,Co., Me.,& of to secure his note of that date forTabor

$397 in one and his wife in the execution ofpayable year, joined
2,the both their homesteadmortgage, releasing rights. April

1880, Kensell, Tabor & Co. commenced a foreclosure of this mort-
bill in and his wife andagainstgage by equity Wayne Cobleigh

Northumberland, term, 1882,town ofthe and at the October it
was and decreed that the of the town of Northum-adjudged levy

the homestead inberland made of theupon place, disregard appli-
cation of the debtor and his wife for an of a home-assignment
stead, void.was

executions,the of townSince the Charleslevy Cobleigh, Wayne
and W. Little hadA. have no to attach-Cobleigh, property open

ment or the town failed to itshavingandlevy; satisfy judgments
attached,in full out of the reason of the failure of theproperty by

the homestead called the maketoupon place, plaintifflevy upon
the to the extent of the ofvalue the releasedgood deficiency goods

execution,hisand on and his refusal commenced anapplied upon
29, 1877,theaction of which is theupon agreement September

action the now seeks to haveplaintiff enjoined.
is,The contention that the action at law should beplaintiff’s

the him,and written because,surrendered toenjoined, agreement
the demand for a homestead the sum of $600 wasby disregarding

lost, which have been secured a the homesteadmight by levy upon
after out the homestead demanded Cob-place setting by Wayne

wife; $455hisand and the of theleigh remaining deficiency might
have been secured from the tax-lists,uncollected taxes on the
which remained in the of the selectmen untilcustody August,
1880, when were delivered to Charles thethey Cobleigh against

of theobjection plaintiff.
homesteadIf a had been set out and as demandedassigned, by

wife,and the execution of the town mustCobleigh have been
returned $455unsatisfied to the extent of for want of ofproperty
the debtors on which to In thelevy. making levy, disregarding

homestead,forthe a the of theapplication town actedagents
the advice ofunder eminent counsel. When the demand for a

made,homestead was the of the ofquestion andright Cobleigh
discussed,to awife homestead was and the conclusion was that

homestead,were not entitled to a and that it wasthey safe to dis-
demand;the inand this view theregard concurred.plaintiff

wasThere no on the of the of the townnegligence part inagents
the unless as matter of lawmaking werelevy, they chargeable

with reason of not thenegligence by of thequestionhaving right
of homestead determined in the mode in Gen.prescribed Laws,

138, 20,o. s. before thecompleting levy.
1,1880,About Charles calledAugust R. Ches-Cobleigh C.upon
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Northumberland,man, one of the selectmen of for the warrants
tax-lists taken the selectmen inand 1877. Chesmanby April,
him he wanted time to it was himtold ascertain whether forright

haveto them. Chesman consulted the counsel for the town in
suits,tbe and was advised that the best course would beCobleigh

deliver the warrants tax-lists to but onto and accountCobleigh;
of connection with the matter he had better consultSpaulding’s

it, tohim about and his consent the surrender of the books toget
was not a selectman at that time. Ches-Cobleigh. Spaulding

himman saw and informed that the tax-books hadSpaulding,
for,been called and that the counsel for the town advised giving

to their until histhem up. Spaulding objected being given up
made,was At the time the wasup. agreementagreement given

1877,in it was the that the tax-booksSeptember, understanding
should be held as additional for the claims of tbe townsecurity

tax-books,until were forsatisfied. called thethey Cobleigh again
and Chesman delivered them to him. understood thatChesman

to the was that it in-booksSpaulding’s objection up mightgiving
crease his on the written he had theliability agreement given
town, which he be liable in case the suc-upon might Cobleighs

in homestead. alsoceeded their claim to a He under-maintaining
homestead;stood that intended to contest the to arightCobleigh

time of the bill inbut at that he had no actual equityknowledge
1880,2, Kensell,filed & theTabor Co.April by against Cobleighs

the town of Northumberland.and
deliveredWhen the tax-lists and warrants were Chesman toby

it was understood that taxes collectedCharles uponallCobleigh,
them would for the benefit of and would notCobleigh,go Wayne
■be to the town. that and allAt time Chesmanpaid parties acting

in bondfor the town understood that the executions the suits had
valid,levies,been satisfied in full which to betheyby supposed

the of When the tax-lists wereWayneupon property Cobleigh.
delivered there wereto Charles Chesman theby uponCobleigh

$800.lists taxes that were collectible to the amount ofunpaid
While the warrants and tax-lists were in the of thepossession
selectmen, no to collect them.was madeattempt anything upon
No taken for ofwere the removal Charles as col-steps Cobleigh
lector, inor for the of a new collector his stead.appointment

untilThe defendant claimed that Charles was removedCobleigh
a new collector the selectmen had no to retainand appointed, right

lists; ofthe tax-warrants and and that one theSpaulding, being
matter,selectmen and interested in the should haveindividually

taken active measures to have removed and a new col-Cobleigh
lector to take tax-lists and collect them. Thetheappointed plain-
tiff claimed that tbe refusal of Charles to take back theCobleigh

with the collection of the uncollected taxeswarrants and proceed
office,ofhis return amounted to a the but.thatresignationupon

there was no or of the selectmen after-call upon Spaulding any
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the col-active measures forward to fill the or takevacancy, any
it that werelection taxes so was understood the townof the aslong

bonds,the andsecured in that thethe upon legalproceedings
forin the theto consisted tax-liststhewrong plaintiff upgiving
beforebenefit theof Wayne against objection,Cobleigh plaintiff’s

wasit had determined whether the claim for a homesteadbeen
sustained.

& Fletcher,for the The case shows thatLadd plaintiff. clearly
value,the the first considered the town andbooks from were ofby

were, fact, value,in of sourceas a from which the town could
taxes,a thehave obtained of uncollected lessen­large part thereby

to a extent the amount for which was liable.ing great Cobleigh
town toWhen the in direct ofgave up Cobleigh, disregard

tax-warrants,the all riskassumedSpaulding’s protest, they thereby
for to orloss which accrue the town to to themightany Spaulding

taxes, list,extent of which thenthe were on the that collect-were
ible. of and faith the de-Every principle equity good required

toeither retain thefendants tax-books as a of theirpart security,
else,or if made their election to them thethey upgive against

of to bear the loss therefrom. Theprotest Spaulding, resulting
case that at theshows time the tax-books were townthegiven up
were aware of the fact that intended to home-claim aCobleigh
stead, toand defeat that extent the thatlevy. claimedSpaulding
the town should not the books hisuntil wasgive up agreement

to him. A case of one visitgiven up tostronger party trying
another the direct result of his deliberateupon act cannot easily

be conceived.
The of bond did not extend to indemni-obligations Spaulding’s

the for theirtown own It wouldfying mistakes. be a con-strange
struction of this to hold that itpaper Spaulding’s uponliability

acts,extended his own and covered the blun-mistakes andbeyond
ders of the and theirtown the town hadagents. Suppose neglected,

mistake, or want ofthrough negligence, toknowledge, levy upon
law,the real within the timeestate and hadrequired by thereby

lien,lost their could it be claimed in such a case that Spaulding
was liable this The ofupon indemnity? undertaking Spaulding

cost,loss,was or which accrued to theonly against towndamage
from cost,released the orhaving goods, loss, which coulddamage—

and tobe said result fromfairly so thelegitimately releasing
assuch should comegoods, the town as the direct andupon—not

of a failure toproximate consequence to law.proceed according
The loss and which resulted frominjury a of the statutedisregard

in the mustprovisions fall the inmaking levy upon party legal
fault. It beenhas claimed that because ofwas one theSpaulding
selectmen made,at the time the wasagreement he therefore
stands from hewhat would had he notdifferently thatoccupied

no fact,But beposition. can attached to thatweight because the
other two selectmen were and acted onpresent behalf of the town
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no but actedin the and there is pretence theymaking agreement,
faith, did not act in faithin nor that Spaulding equally goodgood

throughout.
for wasThe case finds that “When the demand a homestead

made, and his wife to a home-the of the of Cobleighquestion right
discussed, was were notstead was and the conclusion that they

homestead, it was safe to the de-entitled to a and that disregard
mand; in this concurred.” The fact thatand view the plaintiff

that had noconcurred in the view and wifeCobleighSpaulding
wasHe not one of the select-homestead was of no importance.

: matter. he con-men he had no in the The fact thatauthority
in the no one was the reasoncurred contends whyopiniongeneral

concurred,If he not thethe was made as it was. had levylevy
it was It underwould have been made as made. was madejust

counsel, order and of officers ofthe advice of arid direction theby
thatThe fact that concurred in the beliefthe town. Spaulding

had, homestead is of as muchand wife no impor-justCobleigh
cit-has as much as the fact that othertance and just bearing any

the same. that he didizen of Northumberland thought Nothing
to thesaid influenced the officers of the town with referenceor

set-off, whatin no different fromand the town are position they
tbe otherhave been had he believed and advisedwould directly way.

state,in the and direc­conductCharles leaving givingCobleigh’s
selectmen, subse­the tax-lists to the andtions to have upgiven

uncollectedto the tax-lists and collect thetakerefusingquently
collec­taxes, to a of the office ofamountedpractically resignation

Clov.tman'v.be either ortor. A implied.resignation may express
210;Pike, Wilson,v. 2 N. H. 202. The selectmenN. H. Johnston7

inunder to a new collectorhad the circumstancesauthority appoint
he indi­because his acts1and conductof by clearlyCobleigh,place

to and did his office of collector.cated that he intended resign
selectman less a after Cob­the officeof thanheld yearSpaulding

lists, the timeand never afterwards. Atrefused to take theleigh
tried,the not been and no oneof suits hadhis term officeexpired

anwas to be held for soaware thatwas Cobleigh largeWayne
him.recoveredamount as was againstsubsequently

The werefor the defendants.H. judgmentsWm. Heywood,&
ofin full out of theto have been satisfied propertysupposed

then demanded the taxand Charles CobleighWayne Cobleigh,
bethat the taxes duebehalf of mightbills in Wayne Cobleigh,

to him for his loss.his benefit andfor indemnify greatcollected
counsel, theon the advice of selectmensome and gaveAfter delay,

theThe claimed whento the collector.the tax-bills plaintiffup
should hold them asthat the selectmenweretax-bills given up

ofthat remain unsatisfiedto satisfy mightindemnity anything
claims, on his obli­so he should not be calledtown’s that uponthe

from attachment.the release of the theon goodsgivengation
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be the of theIt is to noticed that was one selectmenplaintiff
released,the were and the waswhen goods obligation given by

selectmen,the werehim. When tax-bills thegiven up by they
satisfied,to believe the town’s claims werehad reason that fully

collector,tothat to be delivered the thatand they ought Wayne
hewhat could to him for his loss.Cobleigh might get indemnify

had chosen to on the bondsThe town collector’s for indem-rely
and had them to and hadprosecuted judgment, procurednity,

satisfied,be thethem to and selectmen had no to hold theright
them,for the town. Then should hold iftax-bills underwhy they

have It iscircumstances could done so? said that thetheyany
should not have them ifselectmen so hadgiven byup, doing they

to wouldreason the of thesuppose prejudicethey rights plaintiff.
court ofthe have found that on the adviceBut eminent counsel
on the homestead was made. Thethe was one oflevy plaintiff

selectmen, and concurred inthe the on thelevy whole ofmaking
selectmen, therefore,this homestead. The had reason toevery

that the town andwere that there could be no claimpaid,suppose
found, fact,for furtherto And the courtlook have as asecurity.

the selectmenthat were not in thenegligent making Iflevy.
there was it was because did notany negligence, decidethey rightly

law, and act to thethe advice of eminent counsel. Andcontrary
town,is,foundationthe for the claim that theonly plaintiff’s by

selectmen,their conducted in toanegligently way hisprejudice
rights.

We maintain that the selectmen never ahad to holdright the
tax-bills the claim of the collector. Whatagainst haveright

to collect Itselectmen taxes? is true athat collector bemay
58,on Laws,removed certain but 1,Gen. c. s. itgrounds; isby

that hisenacted as collector '‘shall continue tillpowers the taxes
in his list are collected.” One to remove a collector isway to

him inremove case he fails to a new bond on notice asgive pro-
law. Butvided this cannot be done if bondsby sufficient;the are

sufficient,caseand the shows that the collector’s bonds were as
the attachments.byproved

oneIf interested in the matter hadany that the collec-supposed
office,tor was to the ofduties hisincapacitated discharge then

should beenhave commenced haveto theproceedings selectmen
matter,the andhear if found suchthey fact,to be the to remove

him and a new collector. The business inappoint was such shape
that there was no on move;the town to make theobligation and

done,if tiie had an interest toplaintiff have it he should have
taken measures for that Until apurpose. removal was made
Charles was the collector “tillCobleigh all the taxes on the list

collected,” cited,were as the had,law andprovided by course,of
a to the tax-bills. If under suchright circumstances the select-

them,men had detained would have been liable tothey a suit.
The on made,declared wasagreement said,as thealready by
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selectmen,when he was one of the and he theprocuredplaintiff
attachment,it the andother selectmen to take and release he is

selectmen,it. But we contend that no of the sobound.by doings
well defined duties as-this transactionfar outside of their andlegal

was, the town and them to a loss of thecan subjectprejudice
and have forthat was secured should been retained theamount

of the debt to the town.andsecurity payment
of the “financial affairs of the town”It was not a management

this attachment to favor theto release plaintiff.

not, law,Smith, as matter ofJ. 1. The defendants are charge-
not had the ofreason ofwith having questionable negligence by

determined, inin the modeto a homesteadthe prescribedright
Laws, 138, 20, thec. .s. before Whetherlevy.Gen. completing

of fact hasin this is a whichwere respect questionnegligentthey
Furthermore, the at the timein their favor.been found plaintiff,

defendants,the thatconcurred in the conclusion oftheof levy,
homestead, itnot entitled to a and thatand wife wereCobleigh

thetheir demand. assented tosafe to levy-was disregard Having
homestead,out of a heexecution without theof the settinging

in dis-the defendants werenow be heard tocannot say negligent
the demand.regarding

to theindemnifycontends that hisThe agreement2. plaintiff
thehim because ofnot to be enforced neglecttown againstought

the uncollected taxes.to enforce the collection ofthe selectmenof
officeofwas of thethat thereis not contended any resignationIt

WhetherCharles except by implication.Cobleigh,collector by
office,is a1877, was of thein a ques-his action resignationApril,

found; nor, if there was ahas not been resigna-of fact whichtion
himof the lists totion, found. The offerhas its beenacceptance

in1877, and the listshis for August,and receivingin April, calling
the1880, from it would seemfacts which partiesare —collector

nothe hadselectmen—understood resigned.and
1877,time from and afterat April, mightselectmen anyThe

ten after a writtenhim new bond withinof a dayshave required
one,effect, his to haveandto that upon neglect give mightnotice

L., 42,c. s. 9. It was thea G.him without hearing.removed
then, not nor been re-of resignedCharles Cobleigh, havingduty,

moved, taxes, to the ofaccordinguncollectedto collect the precept
warrants, town, and, thefor benefit offirst for the secondly,his

the town be satisfiedof shouldin case thesureties judgmentshis
sureties. Theof his tax-payersthe delinquentof property-out

taxes,to their or from com-not released from liability paywere
the town recoveredthe fact that defendantpayment, bypulsory

and his sureties for the amount ofthe collectoragainstjudgment
had no to thatThe selectmentaxes. power agreeuncollectedthe

neitheror couldbe delayed. Theystayedthe collection might
themselves, directions theirnortaxes concerningthe givecollect
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collector,collection. had no theover topower removeThey except
insane,if in their hehim should become or otherwise inca-judgment

collector,to the of or should toduties failpacitated discharge give
L., 42, 9;a new bond when c. s.G. v.required. Northumberland

250,N. H. does59 255. It not that returnCobleigh, the ofappear
1880,the lists to Charles in wasCobleigh, August, wrongful.

The claim for relief seems to rest twoplaintiff’s upon grounds,—
the tothat defendants omitted enforce of(1) the uncol-payment

taxes,lected and hethat was the(2) ofprejudiced by redelivery
the lists to the collector. The lists were delivered to Cobleigh

the of the itBut does not howagainst objection plaintiff. heappear
would be benefited the lists selectmen,with theby lodgedhaving

the collector theof of the delin-thereby depriving power collecting
taxes, the lists more uncollectiblequent withundoubtedly growing

the collections made the collector woulddelay. Any by belong pri-
to the defendants until their claims him shouldmarily beagainst

satisfied, and the balance would inhold trust for the benefit ofthey
sureties,his whose have been taken to his debtproperty may satisfy

to the town. verbal that the taxes shouldAny understanding go
for the benefit of and were not to be toWayne Cobleigh, thepaid
town, could not the ofcontrol the collector or selectmen.duty

The defendants released their attachment thehaving upon plain­
tiff’s them,to owed himundertaking they no ex­indemnify duty

to refrain from the of act which workcept doing any might injury
to him. If extent,had more than one as athey suitremedy, by

bond,on the or thecollector’s of a new collectorappointment
250,v. N.(Northumberland Cobleigh,59 H. the255), plaintiff’s

him no to whichagreement elect thegave right defendantsremedy
should thepursue. accepting the defend­By plaintiff’s agreement
ants did not orwaive abandon the law toany remedy given by
secure from the collector of the taxes. Ifpayment onedelinquent

wascourse more favorable tothan another the it was in­plaintiff,
him, least,cumbent on at to make his wishes But ifknown. there

was in the selectmen in notany collectionsnegligence enforcing
March, 1878,to the as ofprior one the board wasplaintiff guilty
others,with the done;and cannot that wascomplain andnothing

March,it does not that he ever 1878,afterappear complained that
collected,the taxes were not or his successors officerequested in to

a collector,new a new bond of orappoint require takeCobleigh,
other to of the uncollected taxes. Hav­any steps paymentcompel
done hewhile was in office to ofing nothing thecompel payment

taxes, and made no after he wentdelinquent having outcomplaint
done,of office that was it would seem hethat was contentnothing

to have done.nothing
the facts the shows no cause forUpon reported relief.plaintiff

Bill dismissed.
J., did notClark, sit: the concurred.others
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