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association,of the theand vote towinding up dissolve it and sell
its was unauthorized. The members of theproperty association

notwere entitled to notice of the time and of theonly meet-place
but of the business transacted,to being, if theproposed especially

character,business was of an unusual and the vote was not binding
the absent or members. had noupon notice ofdissenting aThey

to association;act the of themeeting upon question nordissolving
would the vote have been if the notice had been sufficient.binding

constitution,the of its the association had noBy provisions power
it;to dissolve while ten members were to continue and itwilling

that at the after the ofappears September themeeting, passage
dissolution,vote of the notice in the ofpresident gave presence

held,that the would be if tenLynch regular monthly meeting
association;members were to that,continue the and aswilling

as the next ten members aearly day, signed paper protesting
the of the and theiragainst proceedings meeting, stating willing-

toness continue the association. these facts the vote to sellUpon
the was a It conferred no theproperty nullity. authority upon

effect,committee to it into and theappointed carry expenses
incurred in for the sale were not aby Lynch making preparations

claim the association. Neither were the costs andlegal against
of the suit to the association. Itinjunctionexpenses chargeable

members,was fifteen and aprosecuted by injunctiontemporary
October;onwas served the second of there is no evi-Lynch day

ofdence or from the association toany request contestauthority
suit,the and there is no for the association withground charging

the costs and of it.expenses
disallowed.Set-off

Blodgett, J., did not sit: the others concurred.

Willey v. Portsmouth.

to the admissibilityAn of evidence on does or-exception one notpoint
the ofraise nonsuit for wantdinarily question of evidence on another.

Case, for and theobstructing digging up plaintiff’s way by
and The of Portsmouthcarrying gravel.excavating away city

the and sand on the lotowned over which thegravel plaintiff’s
to the towaspassed. Subject exception,way plaintiff permitted

acts of of andshow of undersurveyors highways, persons acting
direction, intheir excavations in themaking plaintiff’s way, by

forand Verdictaway graveltaking carrying repairing highways.
for and motion to set asidethe and for a new trial.plaintiff,
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whether,have to seedefendants. I. Wefor theS. W. Emery,
law,common a sur­and theof Newthe statutes Hampshireunder

officer, ofor servant a municipalof is an agent,veyor highways
is liable for hisin sense that thesuch corporationcorporation

torts, to tortiousor omissions negligence.amountingactive
as the sur-be settinga corporation regardedmunicipal(1) Slay

forth to themotion, it hold himdoesin andofveyor highways
or of the? the choosingits Isservant appointingns (2)public

theconsiderthe and its officers? Wetownwithoptionalsurveyor
in theof connectionfor the sake logicalabove two queries together

argument.
thinkasofas highways theychoose surveyorsTowns may many

surveyors.suchshallthe selectmenchosen,If none are so appointproper.
choice,section, eitherthe72, the aboveL., c. s.5. Under.G­

town, of atown, for theselectmen surveyorthe or the actingby
it,—lawPositive requiresof isoi- mandatory.surveyors highways

of thebut the statuteofnot the ordinance a corporation,municipal
doubtful, under section 25 shouldif the townis evenstate. It very

in whetherandthe of repair,contract for bridgeskeeping highways
with;be andcouldchoice of a or dispensedthe surveyor surveyors

be“shall”it not. The statute appointedthink could says theywe
with ait is not municipalthe selectmen. Therefore optionalby

a sur­or not toin Now to appointappointHampshirecorporation
Winchester, 32 N. H. 435.Ballor of v.surveyors highways.veyor

ofto constitute athus surveyorof the elementsOne necessary
so thator of aa servant municipal corporation,agenthighways

torts while withinbe for histhe charged actingcorporation may
Here, then, is not theof his is eliminated.the scope duty, totally

servant, andor Woodrelation of master and agent.principal
ed.)and Serv. 920 etMaster seq.(2d

York, 165,etc., 62 N.v. New Y. Folger,In Maxmilian Mayor, of
officer inJ., elects or ancorporation appointsmunicipalsays, —“A

to a serviceto an act of the publicobedience performlegislature,
interest, fromhas no and whichin which the corporation private

itsno benefit or init derives corporate capacity,special advantage
or of thesuch officer cannot be as a servantand agentregarded

or of skill it can be heldfor whose wantnegligencemunicipality,
or elected him in of a laidliable. It has dutyappointed pursuance

law, of the inhabitants or ofit the for the welfareby generalupon
the selected it as the author­the He is authority bycommunity.

selected,selections;to make but when andlawempowered byity
exhausted, is the ofis he is not its He theits agentagent.power

was selected.” Herefor whom and for whose hepurposespublic
thethe administrator ofwas an action againstby plaintiff city

York, the intestate rea­New for sustainedinjuries by plaintiff’s by
run an ambulance drivenson of overbeing by wagon being along

of the commissioners of charities.the streets anby employé public
nonsuited, such,that the aswas theThe upon ground city,plaintiff
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commissioners,not of the but that theirdid. control the operations
statute,duties were defined and the board itself was createdby

The nonsuit sustained. Master andstatute. was Wood Serv.by
921; 302;Bedford, Mayor,v. 16(2d New Ham v.ed.) GrayHafford

458;etc., York, v.New 37 Ct. Walcott 1Swampscott,Super.of
101; 445;Winchester, Keene,v. 32 N.Allen Ball H. Grimes v. 52
335; 377;N.Keene,N. H. v. H.52 Morse v.Hardy Weymouth,

Carroll, 314;824;Vt.28 Palmer v. 24 N. H. Thompson
425;v. 21 H. Dill.Fellows, N. 2 Mun. ed.), s. 979;Corp. (3d

570;Lowell, Worcester,v. 98 Oliver v. 102Mass. Mass.Barney
348;489; Alcorn v. 44 Pa. v.St. Frie CityPhiladelphia,

384;22 Pa. St. Dean v. New 5Schwingle, Township,Milford
584; 100;Pease, 80,& v. OhioDay­Watts ton 4 St. Mc­Sergt.

237;Carty Bauer, Addison, 313;v. 3 H.Kansas Rowe v. 34 N.
90; 16;Meriden, Worden,v. N.38 Conn. v. 1 H.Judge Makepeace

Robinson,Bindon v. 1 516.Johns.
isII. The of not under the controlsurveyor of thehighways

town which he is chosen. Reference theto ofby provisions chap-
ter 72 of the General Laws discloses this. Neither theplainly

ñor its can andtown officers direct control the as to whensurveyor
work,he shall he where withinwhom shall his district heemploy,

work, the number toshall of be the topersons employed, depth
cut,he thewhich to which he fill.may He is aheight may public

officer, discretion as to of his actsjudicial Wellspossessing many (
53,N.v. 16 H. Waldron v.' 141,51 N. H.Berry,Goffstown,

199, Carroll,v. 2 N. H. Palmer v. 24 N. H.Turnpike Champney,
Addison, ; how,314, Roioe v. 34 N. H. and313) unless by express

statute, an with orofficer clothed judicialmay discretionary powers
be the servant or of a so toasagent municipal corporation charge
the with his tort ? We officer,for that ancorporation liability say

under acannot be servant or ofacting judicial'discretion, agent
or so as to themunicipal corporationany person charge corporation

tort,or with for his committed while about theperson liability
business his is to bediscretion exercised in. If withjudicial acting

isthe rule the same. Wood Master anddiscretionary powers,
924; Winchester,Serv. Ball 32v. N. H. 435. Full(2d ed.) con-

trol of the acts an servantof within the of thealleged scope
about,he is is tobusiness essential a master for the tortcharge

of his servant committed within the of the master’sscope
481;v.business. 122 Mass. Stables v. 1Clapp Kemp, Fley,.

6Í4; Pointer, 547;P.C. & v. 5 B. C.&Laugher Wood Master
Serv. ed.)and (2d 9206.

Is a ofIII. amovable at ofsurveyor thehighways pleasure
not;town? Under the laws of New we hethink isHampshire

and so another of relationelement the of master and servant is
is,truthThe essential which to establish thelacking. every goes

relation of master and-servant between the municipal corporation
shown, cited,and a of has been the cases tosurveyor highways by
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be The more the in thecourts of than one half stateswanting.
so,Union declared it be and is but onehave to there case decided

in or inthis which in is to thecountry England any way opposed
the massconclusion which follows from of decisions.overwhelming

Keene,In Grimes v. the officer for whose the wastownnegligence
town;held was itliable an officer of the his wasemployment by

town,was set con-he in motion the he was under fulloptional, by
town,trol the and at The ofamovable correctnessby pleasure.

Keene,Hardythe hasdecision never been doubted. In v. an
obstruction of the was actcaused the of thehighway by surveyor

however,of liable, not,and the heldcourt the townhighways, —
traveller,because of tort ofa the the but becausesurveyor against

the statute the shalltown be liable for occasionedsays injuries by
a deficient the town been liableand would have ashighway; just

derrick,had an land-owner erected the and the hadtownadjoining
had to defect. thisreasonable the And inremedyopportunity
case it heldwas that the be deemed the ofsurveyor might agent
the town for the theof notice of defect in thepurpose taking high-

? Foster's discloses com-admirable theway. JudgeWhy opinion
viz., “But,and unanswerable theplete ground, although surveyor

cannot be as the of the for the oftownregarded agent purpose
the of histown a on accountimposing upon liability negligence,

town,for other he be deemed the of themany purposes may agent
as, for to material, if to theexample, purchase necessary, repair

So, also, behe the so to totown’shighways. may agent, speak,
it with notice of a defect in a andcharge Defectshighway.

obstructions are beto under the ofobservationsupposed peculiarly
the it so insurveyor: was the case. If this der-especially present
rick and were and andappurtenances improperly insecurely placed
fastened, the carelessness or thefault of he whothrough surveyor,

defect; it,them thus knew of the and if lie wouldplaced knew it
be fromevidence which the find that the knewtownjury might

Portsmouth,if.” v. H/295,See Howe 56 N. towhere notice the
city Lowell,marshal was held to be nolice to the Buttrick v.city.
1 Allen 172.

Laconia, 180,Gilman term,N. H.v. 55 was decided at the March
1875. We submit that Ladd's therein "isin directJudge opinion
conflict with ondecision the It is assumed himevery subject. by
in that case that v. Keene established the doctrine that aHardy

of servantis a in allsurveyor senses of the town choos-highways
him. not,We think v. shown,Keene will asing aboveHardy

bear such construction. The learned furtherany citesjudge many
Massachusetts cases as the same doctrine. re-Weestablishing

submit that do,andspectfully they may, perhaps, support Hardy
Keene,v. stilland are not in conflict with Ball v. InWinchester.

of this fact we cite a few of theproof Massachusettsvery many
cases in thewhich doctrine of v.Ball isWinchester andadopted

Worcester, 489;declared. v.Oliver 102 Mass. Newv.Hafford
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; 87;v. 104 Mass.Bedford, Boston,16 Fisher Walcott297Gray
101; Loioell, 570;v.1 98 Mass.v. Allen BarneySwampscott,

216; Bunn,Clark,v. Mass. Johnson v. 134125 Mass.Denniston
Haines, 3t>2,N. thev. 36 H. court had no occa-523. In Groton

it,Winchester,in v. did notto use the rule Ball use andsion
submit, did not overrule that case. Batonmost we v.certainly,

504,R.,M. R. N. H. is to thisB. C. 51 immaterialwholly‡
case; Furze,likewise Gilman v. Laconia. And as to Neiv York v.

612, Ladd: that case was3 Hill which is cited criticisedby Judge
York, 600, v. Brooklyn,in 1 Denio and Mills 32Wilson v. New

499, overruled the courtN. Y. and has been virtually by rendering
Boston,Further, it has been overruled in Hill v. 122 Mass. 344it.

332, 363; and inO.,—S. 23 Am. McConnelldisapprovedRep.
388, 119,v. 55 Mo. Cv. 5 Neb. Lmler 127—S.Bewey, Springfield,

645, J., not,ofThe C. doesCushing,17 Am. 652. opinionRep.
J.,v.submit, Smith,overrule Ballwe so far as to Winchester.go

and v.hold that Ball v. Groton Haines doseems to Winchester
not conflict.

it is the for an active tort aIn this case to ofsought charge city
of We that if a canmunicipal corporationhighways. saysurveyor

case,in not in theliable this where an element relationbe held
exists,and servant or and it can bemasterof principal agent
withinfor torts of officers committed theheld liable police scope

all because the law has cast cor-theirof duty, upon municipal—and
madethe of the and has a munici-preserving peace,dutyporations

mobs; therefore,for as theliable donedamage bycorporationpal —
orthe to mobs’are damageofficers persons prevent doing forming,

is it be forofficer a servant of the So would liablethe police city'-.
it;and acts of a chosen andmaliciousthe corrupt police judge by

become vast lifeon, until a would a andso corporationmunicipal
for the benefit of all the world. Weinsuranceaccident company

Laconia,v. butthat to follow not Gilman Ladd’sJudgefinally,say,
therein, ofwould be to decision Americandeny everyopinion

the decision of courts on the sub-oncourts subject, every English
text writers such Dillon andthe of able as Judgeject, opinions

Wharton, and would extreme confusion in the lawMr. precipitate
and servant.masterof

Batchelder, cited commented onfor the andFrink & plaintiff,
590, Walker, N. H.Boardman, N. H. v. 63Bdes v. 58 Walker

217,Clark,322, Mass. v. 51Benniston v. 125 Waldron Berry,
JKeene,Meredith, 284,136, 36 N. PI. v.N. H. Bastman v. Hardy

Haines, 392, Nashua,370, 36 N. PI. Parker v.N. H. v.52 Groton
Nashua, 137,413, v. 63 N. H. v.N. PL Yale Mills59 Carpenter

376,Nashua, 37, v. 60 N. H. GilmanN. PL58 Newport,Wakefield
160,132, v. N. Y. Al­Laconia, Maxmilian 62v. 55 N. PI. Mayor,

141, Boonville, 620,v. 65 Mo. Baton11 R. I. Huntdrich v. Tripp,
Mun.R., 534,M. N. H. Dillon 780.v. B. C. R. 51 Corp.$
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Bingham, J. The defendants owned the over which thegravel
and, to were toplaintiff’s way passed, subject exception, permitted

show that the the from his were sur-gravelpersons moving’ way
of and under them. The case ispersons actingveyors highways,

narrative,in but it is understood that the wasmeagre gravel-bank
outside the limits of and that the is toany highway, exception

for theevidence whom the claimedshowing persons digging gravel
done,to be The manner in which the wasworking. wrong by

claim,whom and under what were so connectedthings closely
the main fact as bewith to admissible as a of the respart gestee.

defendants,If it thewas of the in thepurpose taking exception,
questionto raise the of their for the acts of sur-liability highway

the case fails to show it. For that the rul-veyors, aught appears,
in that have been Aning particular may satisfactory. exception

to the of evidence on one does notadmissibility point ordinarily
raise the of nonsuit for want of onevidence another.question

on theJudgment verdict.

J.,Clark, did not sit: the others concurred.

Concord & Portsmouth andRailroad Concord Railroad
Corporation v. Portsmouth.

3, 161,Section c. Laws,Gen. which relates to securing railroad cross-
ings of highways, 7,is not s. 101,c.repealed hy Laws of 1883.

Petition for the examination of a railroad and cross-highway
25,1886,March theing. councils of Portsmouth votedcity that the

be forthwith toplaintiffs required andprotect, guard, secure said
26,crossing an attested ofby gates. April the votecopy was

served on the and 22plaintiffs, filed thisMay Atthey petition.
term,the 1886,October the moved that tbe becity petition re-

ferred to tbe commissioners,comity tbe railroads that itclaiming
should be referred to the railroad commissioners. The soquestion
raised was reserved for the of tbe court.opinion

Fellows,J. forW. ths plaintiffs.

Emery,S. forW. the defendants.

Bingham, is,J. The 3,raised 161,s.question whether c. Gen.
Laws, that a townproviding voteby arequire railroad tomay
secure the of a sides,oncrossing bothhighway is im-by gates by

7,s.plication 101,c.repealed 1883,Laws ofby tbeauthorizing


