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remedy at law. This is the ground of this branch of equity juris-
diction, and it is not consistent with the test of mutuality of remedy.

‘When payment is to be made in money, mutuality of remedy is
not the test for the right to this remedy; and when the exchange’
on one side differs neither in purpose nor reason from a sale for
money, the remedy of specific performance need not be mutual.

The mutuality required is that which is necessary for creating a
contract enforcible on both sides in some manner (Ewins v. Grordon,
49 N. H 444, 457), but not necessarily enforcible on both sides
by specific performance. In this case the exchange on the side of
the defendant differs neither in purpose nor reason from a sale for
money. The plaintiff was benefited, not injured, by the defendant’s
breach of the contract. Specific pelf01mance is a remedy decreed
only in case of want of adequate relief atlaw. Here thereis no such
want, and_equity does not require a remedy by which the plaintiff
would be injured to the amount of $2,400. But if the plaintiff was
injured by the breach, it is not found as a fact, nor can it be inferved .
as matter of law from the facts, that the plammﬁ s remedy at law
is not convenient and complete ; and for this reason the bill cannot

be maintained.
: Bill dismissed.

CARPENTER, J., did not sit: the others concurred.

Errrort ». GILCHRIST.

A mortgage of “a tract of land known as the M lot, bounded
easterly by land of W,” held to convey the land up to W’s hne,
although a portion of it was known as the S lot.

A settlement of the boundaries of land included in a mortgage, made
under circumstances which amount to a legal fraud on the paxt of the
mortgagor, is not binding on the mortgagee.

Biun v EQuUiTy, to foreclose a mortgage given to the plaintiff
March 29, 1879, by David Gilchrist, then the defendant’s husband,
of lands described as follows:

« A tract of land known as the ¢ Mowe lot,” bounded northerly
by the road . . . westerly by said Shaw farm, southerly by
the Webster pasture so-called, easterly by 1and of George Wilson

containing fifty acres more or less.”

« Also one other lot situated in said Franklin, bounded on the
north by land of the late L. D. Stevens, on the west by .
the Peabody lot, on the south by land of David Gilchrist (the
grantor), on the east by land of Moses Morse, containing fourteen

acres more or Jess,”
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David Gilchrist died insolvent November 25, 1879, and the title
to the land subsequently camc to the defendant. The plaintiff
had no knowledge of the situation, value, or boundaries of the
land, and David gave her no information when the mortgage was
made, except that contained in the mortgage, and the assurance
that the security was ample. The boundaries of the first tract in-
clude the Shaw lot. By the second tract David intended the
Twombly lot, the correct boundaries of which were as follows:
North by the Peabody lot, east by land of the late L. D. Stevens,
south by land of Moses V[orse, and west by land of Ward & Pike.
David owned no other lot which adjoined both the Peabody lot
and the Stevens land.

In 1879 or 1880 the plaintiff placed her note and mortgage in
the hands of B, an attorney, who made some inquiry regarding the
location and value of the lands, and in cousequence of the informa-
tion received did not present the note to the commissioner for
allowance. In September, 1884, B called upon the defendant’s
agent in regard to a foreclosure, and was informed by him that the
description of the lands in the mortgage was not correct. To save
the expense of forcclosure and to correct the mistakes, it was
agreed that the defendant should quitelaim to the plaintiff by a
proper description the lands covered by the mortgage; and Sep-
tember 18, 1884, the defendant executed, and through her agent
delivered to B, her quitclaim of the Mowe lot (excluding the Shaw
lot) and of the Twombly lot; and B, at her request, gave her a
release or discharge from all further claim against the estate of
David.

The agent was familiar with the lands and their boundaries.
He understood that B had no knowledge regarding their proper
deseription, and that he relied entirely upon the information which
he (the agent) then communicated. He knew, but did not inform
B3, that the Shaw lot was included within the boundaries named
in the mortgage. He supposed that the particular description was
controlled by the words “Mowe lot,” and that only the latter
passed. He had no personal interest in the matter, and no inten-
tion to deceive. DB, however, was deceived. Ide understood, and
was reasonably warranted in understanding, from the agent’s state-
ments, that the ¢« Shaw lot” was the correct name of the land
styled ¢« Wilson’s ” in the mortgage. He did not intend to release
any land covered by the mortgage, or understand that he did, and
would not have accepted the quitelaim if he had known or suspect-
ed that it did not convey all the lands deseribed in the mortgage.
He had no authority from the plaintiff except his general authority
as her attorney.

The Mowe Jot and the Twombly lot are not sufficient, but those
lots and the Shaw lot are more than sufficient, to satlsfy the mort-
gage debt.

Upon the question whether David did or did not intend to mort-
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gage the Shaw lot, the finding is against the party upon whom
rests the burden of proof.

The parties have leave to amend their pleadings, and to do any
other thing necessary to warrant the relief to which they are en-
titled upon the foregoing facts.

Daniel Barnard and Win. L. Foster, for the plaintiff.
Frank N. Parsons, for the defendant.

Smrte, J. The deed conveys a tract of land known as the
“ Mowe lot,” bounded easterly « by land of George Wilson.” The
«“Shaw lot” lies between the Mowe lot and the Wilson land, so
that the inquiry is, whether the deed includes the Shaw lot. The
other lines are the same, whether the easterly line is the Shaw lot
or the Wilson land.

In giving construction to the deed, the evidence competent to
be considered is the language of the deed and the surrounding cir-
cumstances at the time of its execution, including the situation of
the parties and the object they had in view. And we think, upon
all the evidence, the legal construction of the mortgage is, that it
includes the Shaw lot. The boundaries include it. The presump-
tion is, that David Gilchrist knew he owned the Mowe, Shaw, and
Twombly lots, and their boundaries. It is more probable that he
intended to include all the land west of the Wilson land, and ex-
tended his Mowe lot so as to include the Shaw lot, than that he
intended to exclude the last-named lot when his description includes
it. And it is more probable that he applied the Mowe lot name—
the name of the larger lot—to both lots, than that, in describing
the land he intended to convey, he passed over the Shaw lot, and
bounded by a wrong monument. If the Shaw lot is excluded, the
inconsistency of bounding the Mowe lot on the Wilson land can-
not be explained, except upon the theory that a mistake was made.
On the other construction there is no such inconsistency. The
balance of probabilities on the evidence is, that the boundaries
control.

If evidence of value is competent, it is almost conclusive that
Gilchrist intended to include the Shaw lot, because his object in
giving a mortgage was to give security. With the Shaw lot, the
- security is ample ; without it, it is not sufficient.

In taking the quitclaim deed and in giving the release, the case
finds that the plaintiff’s attorney was deceived, and that the decep-
tion was without fault or negligence on his part. This was such
legal fraud as to set free the release and quitclaim deed.

The finding at the trial term in regard to the Twombly lot was
warranted by the evidence, and no question of law is presented by
the facts relating to that lot.

The plaintiff is entitled to a decree for foreclosure of the three
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lots for the amount equitably due. This involves an accounting
for the rents and profits of the Mowe and Twombly lots received
by the plaintiff.

Case discharged.

BropcrrTt and CARPENTER, JJ., did not sit: the others con-
curred.

EastMan »v. CONCORD.

A court once regularly convened, continues open until actually ad-
journed.

PETITION, for leave to file the statement required by Gen. Laws,
e. 75, 5.7, with respect to damage suffered by reason of a defective
highway. The hearing was had April 28, 1886, and at its close
the presiding justice announced his decision granting the petition,
in the presence and hearing of counsel ; and on the next day en-
tered with the clerk an order accordingly, whereby leave was
granted to file the statement on or before June 1, 1886. April 28
the court took a recess until May 8, when another justice came in
and presided until May 25, at which time the final call of the docket
was had, and it was then announced that all cases were finally dis-
posed of except State v. Cofran, and that judgments not then
already entered would be entered up as of that day; and this
plaintiff had judgment for costs in this proceeding, dated that day.

The court then took a recess until June 7, for the trial of State
v. Cofran. The trial of that case before another justice of the
court occupied until June 11, when the court was adjourned with-
out day.

June 4, the plaintiff’'s counsel moved the justice before whom
the petition was heard, that the time for filing the petition be ex-
tended. The defendants’ counsel were present and objected ; but
the motion was allowed, and the time for filing the required state-
ment extended to June 15, to which the defendants excepted.

Leach § Stevens and Chase & Streeter, for the defendants.
Suppose the case of State v. Cofran had been disposed of May 24,
and the court had adjourned on that day as to that case, as it did
in fact as to this and all cases on the docket: would there have
been any way in which the plaintiff could get another extension of
time by proceedings commenced June 4, or subsequently? We
think not. Section 9 of the statute certainly does not contain au-
thority for further relief. The matter of relief under that section
had then become res adjudicata ; besides, more than six months




