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Peavey v. Greenfield.

over the amountof national bank stockThe of the valueonly parexcess
liable to taxation.indebtedness isof the owner’s interest bearing

of taxes.for abatementPetition

Brown, for theBurnham & plaintiff.

Smith,E. M. for the defendants.

Carpenter, his sharesreturned for taxationTheJ. plaintiff
in­the amount of his interestless bearingof national bank stock

indebtedness,torefused deduct theThe selectmendebtedness.
“of stock.the full amount the bank Money-­and assessed taxes upon

for”more than the owner interestat intereston band or pays
of the taxation of suchlimit moneyed capitalabeing statutory

ratenot taxable “at abanksand shares of national being greater
the returnotheris capital,” plaintiff’sthan assessed moneyedupon
Sts., 5219;Laws, 53, 6; s. Peltonc. Rev.s. U. S.was correct. Gen.

Britton, 105143; Bank v.Bank, Evansvillev. National 101 U. S.
Manchester, —.322; N. H.62U. S. Weston v.

abated.Tax
Smith, J., concurred.did not sit: the others

&a.a. v. AntrimHolt &

anto be leased to acad-abuildingIn school-housethe case of a tax for
the of toll-turnpikes,as in caseschoolemy purposes,forcorporation

railroads, is not a ofright enjoy-of the usepublicthe testandbridges,
a andbut commonexpense, equalat the publictheing property wholly

from unreasonable discrimination.freeright
it the construc-accepts legalthe leaseThe accepting withcorporation

conditions, validitytonecessary giveto alltion, impliedand subject
tax the lease.to the and

in that townEquity, Antrim againstin by tax-payersBill
to restrain the defend-anfor injunctionand the Antrim academy,

town,the atvotes ofeffect certain passedintoants from carrying
1884, asin the bill fol-recited substantiallythe annual meeting,

:lows
land do-theantown build academy building uponThat the1.

Weston,D. M. toAssociation bythe Antrimnated to Academy
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dollars, fifteen thousandten thousand whenevernot exceedingcost
fund,as a and whento this associationis permanentdollars given

shall have contracted withassociationof saidtrustees academythe
sureties, buildto and saidwith completeampleparties,responsible

furnishedto and saidbyplans specificationsaccordingbuilding
trustees.

sum toto hire a not exceed teninstruct the selectmen2. To
an when the condi-dollars to build building,thousand academy

with, sum tovote are said betheof complied paidtions foregoing
trustees.to the

■ofbe chosen trustees the acad-the committee the8. That by
have the same as chosenthat shall thoughand they powersemy,

town.theby
202,ofthe c.votes were underThese passed authoritysupposed

1888;of the Antrim5, of the Laws and Corporations. Academy
under the said act. The plain-charterwas organized granted by

unconstitutional,is that saidclaim that s. 5 of the act andtiffs
and unauthorized of the state. Thevotes are lawillegal by any

thedefendants demurred to bill.

French,B. for the establishmentG. the Shall of aplaintiffs.
town, aninstitution of in individual orbyprivate learning any

be taken to be of such naturea matter andpubliccorporation,
town tointerest that the can authorize alegislature appropriate

the its andof citizens for itsproperty encouragement support,
citizens,of tuition to its or com-independent any guaranteed any

or assured? We are content to ask thisrecompensepensation
theand cite authorities without comment. Railroad v.question,

56,55, Fernald,57;N. II. Go.v.47. Great Falls Mfg.17Greedy,
456; 57,Towle, 59-61;444,N. H. v. 48 N. H.Kingston47 .East

606, 607; Keene, 514,v. 54 N. H. v. 56 N. II.Orr Quimby, Perry
520, 525, 58Í, 532, 534; 164-166,vBóteles 59 N. H.Landaff,

190;169, 174, 454;Boston, 111Loioell v. Mass. Const.Cooley
Lim. 129.

votes of the town do not out the intent of the ofThe actcarry
202, 5, town,(a. 1883),of that thethe s. Laws afterlegislature

sum,shall have raised and this for a smalllargethey expended
town, can andshall own which controlsomething preservethey

on the where it is first located. Section 5 readsperpetually spot
enacted,: be it that the town of Antrim arethus “And hereby

raise, taxation, sumauthorized to loan or a not tenby exceeding
thousand for the of a anddollars erectingpurpose school-building,

the toto a lease of same said for schoolcorporationgive perpetual
of If thewithout rent.” erection of school-paymentpurposes

for town is a matter of sucha aprivate body bybuildings public
that the of citizens in such town can benature takenproperty

without other than the and bepubliccompensation, advantage,
that noto act to beobject, certainlyappropriated ought regarded
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constitutionalas which does not some forprovide thosesecurity
citizens that their shall not winds;become a tomoney theprey

no ofand votes a town to be asought withregarded complying
act which leavesuch an the of the citizens sorights asunguarded

these votes. The act ofdo the legislature points by necessary
at ainference ofpermanent with thepiece inproperty, fee-simple

town, that canthe be leased to this association forperpetually a
for “school“school-building” purposes.”

Burns,H.C. for the defendants.

Bingham, 5, 202, 1883,J. Section c. Laws- of theauthorizing
“taxation,$10,000,of Antrim totown raise loan or for theby pur-

of a toand apose erecting lease ofschool-building,” give perpetual
the same to a called Antrim “forcorporation schoolacademy pur-

rent,” construed,without of is to be so if itposes payment reason-
be, as to be consistent with aably may intentpresumed legislative

not to an unconstitutional and void sanction to taxationgive for a
Opinion Justices, 553, 555;the 41 N. H.private purpose. of

184, 185;Lim. 2Const. Dillon Mun. s.Cooley Corp. (3d ed.),
55,736; 103; Brown,Tax. ed.) v.(2d 106Cooley Parkersburg

487; 91, 101,Weismer v.U. S. 64 N. Y.Douglas, 103.
Local iseducation a local for whichpurpose legislative power

be to towns. v.State 61 N. H. 264. Themay delegated Hayes,
amount of to be raised for school-houses and othermoney educa-

restrictions,determined,tional is under somepurposes munici-by
School-District, 528,v. 532,N.Sargent 63 H.pal corporations.

tax533. A raised for a free school and a freepublic school-public
house is raised for a and the is not madepublic purpose, purpose

a exaction ofmere tuition. Theby couldprivate legislature require
inthe of tuition the common schools. Land taken for apayment

free,use,is fortaken a whether the use is as inhighway public
towns, tolls,roads and built or to as inordinary bridges by subject

ferries, railroads,other and ca-highAvays (turnpikes, toll-bridges,
constructed othernals) Land be taken forby corporations. may

toll is to be and forpublic grist-mills, though paid, public aque-
ducts, and the water and are togas-pipes, telegraphs, though gas

sold,be and the is not to be free. Intransportatiomof messages
these testinstances the of the character of the use islegal public
not a of the use of the land at theright enjoying wholly public

but anda common free from unreasonableexpense, right,equal
Keene, 514,v. 535, 539, 545;discrimination. N. H.56Perry

119-124.Tax. ed.)Cooley (2d
When not controlled the exercise of and executiveby judicial

roads,the and official of free as wellpower, municipal management
toll-roads,as the ofcorporate management may infringe public

use;of but as the suchof remediable doesrights possibility wrong
not the exercise of the of eminent domainprohibit legislative power
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out, or the of taxation for andfor buying building,powerlaying
a violation of of theso asuch possible public right usingways,

in Antrim does not anschool-house prohibit appro­publicproposed
of the Theof for the acquisitionpublic money right.priation

of use enforcibleand will becommon by adequateequal privilege
Railroad, 430,52 N. H. 451. A school­v.remedies. McDuffee

or tax is not invalidated thetax a byhouse possibilityhighway
of law be nec­or willthat an other appropriate processinjunction

use of or or toto an the house maintainprevent way,essary illegal
of rise.the rightpublic legal

hold it inlessee of the school-house will trust forThe proposed
service it will be devoted the statute andthe to which bypublic

constitution, and the court cannot assume that the trustee’sthe
andwill not be thoroughly performed.duty promptly, constantly,

In the lease there is no evidence of an uncon-the act authorizing
is nostitutional and there of such apresumptionpurpose, legal

town,on the the the or theof legislature,part academypurpose
corporation.

of to make this AntrimÁ reservation all necessaryrights appro-
a of isconstitutional expenditurepriation public money naturally

Theand the lease willcorporation acceptingreasonably implied.
construction,it with the and to tbeall condi-subjectaccept legal

tions, to to the statute and the lease.necessary give validity They
assume to sus-will every obligation requiredvoluntarily fiduciary

tain the of the common'and essential thetoenjoyment equal right
servants,of for which ascharacter the use willpublic they, public

ofwith the thebe entrusted will be asbuilding. Theypossession
the 83,bound the restrictions of art.imposed by provisofirmly by

trust,and all other constitutional to theirrequirements applicable
law,item of their established theas if duty, by paramountevery

and set forth in thewere lease. Under theirexpressly fully super-
ofvision the use the conformed to all andexpressproperty, implied

conditions, bewill and in sense demandedlegalpublic every by
and thethe of educational of allrights tax-payersproperty rights

indirect of theto the direct andentitled tax.advantages
551,Beecher,v. Conn.In E. Association 53 aCemetery petition

to take land for a the offor leave eminent do-cemetery by power
bad demurrer it did notwas held on because show thatmain there

inbe a of burial the land. Nowould of stat-public right question
considered. In an actconstruction was a rightutory authorizing

of ato be taken for the roadof theturnpike company,way public
bethe need notof asserted. ofroad Lawsusing expresslyright

1853, 1850,1486; 2314; 1870, 62,c.c. Laws of Laws of cc. 63.
such an act is not thatThe construction of some ben-legal public

from a use of theefit land is aaccruing privateindirectly public
it, of ofbut that the exercise the eminentuse of domainby power

of to thethe a of totollway, subject paymentpublic acquire right
who the that would bethe bear borne theexpensecompany by
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abatement,if the were free.road An act anpublic authorizing
the tax of an inhabitant who maintainsfrom a watering-trough

L., 57,2122,1858,of c.beside a G. c. s.highway (Laws 13) need
in direct terms his tonot exclude from thenegative power trough

theof as he chooses.such Theportion travelling public applica­
his toof tax the the oftion maintenance aby public watering-­
beside the and the element ofhighway, publictrough purpose

taxation,the ofto indicateessential thevalidity sufficiently public-­
of the and the ofcharacter those forappropriation, equal right

isthe water The ofwhom asupplied. public school1right using
taxation rests in this case onbuilt the samehouse natural infer­by

intention as that whichof sustains aence orlegislative turnpike
act, in which the is not de­watering-trough public right expressly

clared.
does not contain such aconstitutionOur of taxationprohibition

of other schools than thosethe under the exclu-publicfor support
of town authorities as wassive enforced in Jenk-superintendence

Andover, 103 94. ofv. Mass. a town orins school-School-money
tobe the of tuition at an inapplieddistrict may payment academy

not under thetown the town orthe distinctsuperintendence-of
90,L., s. and boards ofc. education(G. contract with15), may

1885, 80, 2;instruction. c.for Laws of s. v. Ha-Pageacademies
216; School-District,63 N. H. v. 63 N. H.Sargentverhill Academy,

528, 533.
added to acontributions forPrivate build-public appropriation

Kennard,do not make the v.a highway way private (Kelleying
1, fuel,N. H. Tax. and contributions of139); private60 Cooley

teacher, orof a the term of aboard money lengthening public
school, do not the character of the school. v.Allen School-change

35;District, School-District, 445;Pick. v.15 35 N. H.Chapin
28; 1885, 43,L., 86, Laws of c. s.c. s. 7. As the haveG. public

contributions,use of the fund increased suchexclusive andthe by
for aof takena away turnpike superintendedof right corpora-by

whom instead of oftion they appoint the.municipal surveyor high-
theso will have exclusive use of this Antrimtheyways, Academy

therein,and the school the and thebuilding kept though building
bewill an educationalschool createdsuperintended by corporation

them instead of the town boardand selected of education. Inby
of the the lessee willuse have no morethe benefi-building private

interest than the school boardcial would have if itmunicipal were
statute,to their official care. This construction ofcommitted the

lease,of law made a of theimplication controlling stipulationby
andthe absolute definiteestablishes of thepersonal responsibility

trustee, the direct and exclusiveand nature of the interest,public
which was thewant of of the inthe decision Curtis v.ground

C.,24 Wis. 350—S. 1 Am. 187. The useRep.Whipple, public
the was not a mere benefitby legislaturecontemplated public

or derived from a school. Whetherincidentally directly private
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Amherst, 500, 507,12of v. Allenthe doctrine Merrick 505­-­
Cornes, 608,v. N. Y.class 47cases of that (Gordonand other

Carbondale,155,Trustees, 455,v. 76 Ill.Ind. BurrMarks v. 37
356,McAdams, 544,84HensleyIll. v. Ill.v. 82 People,People

S. is consistent the101 U. withv. Darlington, 407),Livingston
192,164,N.v. 59 H. Berlinof thislaw state (Bowles Landaff,

Location, 156,60 N. H. Tax.Mills Co. Cooleyv. Wentworth's (2d
the case. need bec. is not raisedaed.) 5), by Nothingquestion

Head,Co. v. N.to said in 56 H.Amoskeagadded what was Mfg.
563,Head, 332,386, 400, Amoskeag v. N. H.Co. 59 Amos­Mfg.

Worcester, 522, Fernald,or v.Co.v. 60 N. H.keag Mfg. Company
N. H. 444.47

sustained.Demurrer

J.,Blodgett, not sit: the others concurred.did

CHESHIRE.

Perry & a. v. Fitzwilliam.

1885,The tax by 2, 43,s. c. Lawsrequired beequalizing could levied at
the ofannual assessment 1886.

byA that thetax-payers, alleging school-districtpetition property was
1885,under the e. 43,of Lawsappraised provisions at “more than

cash,inits value the town haswherebydouble been made to assume
which law should beby borne,a burden not to the great ofinjustice

nottlie does state a casetax-payers,” entitling them to relief.
the intoconfusion which the affairs ofConsidering the town would be
a reassessment,thrown andby reappraisal unreasonable indelay filing

a for relief from an excessivepetition appraisal may be strong if not
conclusive evidence that the assessors’ mistakes are waived.

Petition, B.Calvin and one hundred andby Perry fifteen others,
and of the Fitzwilliam,citizens town oftax-payers that italleging

1,was the of the selectmen in 1886,office Marchduty to appraise
the school-house and other of the severalproperty school-districts;

tothat that thatthey neglected perform the selectmenduty; elect-
“9, 1886,ed March said atappraised more thanproperty double

cash,its value in the town has beenwhereby made to assume a
borne,burden which law should not be to theby great injustice of

the the court to order atax-payers,” newpraying appraisal—and
of said the county commissioners or someproperty by other legally

board, value,constituted at its actual or that the court investigate
and determine the value of said in suchproperty manner as may
be and thetojust andequitable tax-payers citizens of the town,

lxlv. 21VOL.


