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the doctrine of Merrick v. Ambherst, 12 Allen 500, 505-507,
and other cases of that class (Gordon v. Cornes, 47 N. Y. 608,
Marks v. Trustees, 87 Ind. 1565, Burr v. Carbondale, 76 Il1 4585,
People v. MeAdams, 82 11l. 356, Hensley v. People, 84 Ill. 544,
Livingston v. Darlington, 101 U. S. 407), is consistent with the
law of this state (Bowles v. Landaff, 59 N. H. 164, 192, Berlin
Mills Co. v. Wentworth’s Location, 60 N. H. 156, Cooley Tax. (2d
ed.) ¢. 5), is a question not raised by the case. Nothing need be
added to what was said in Amoskeag Myy. Co. v. Head, 56 N. H.
386, 400, Amoskeag Mfy. Co. v. Head, 59 N. II. 382, 568, Amos-
keag Mfg. Co. v. Worcester, 60 N. H. 522, or Company v. Fernald,
47 N. H. 444.

Demurrer sustained.

BropneerT, J., did not sit: the others concurred.

CHESHIRE.

PBERRY & a. v. FIT2ZWILLIAM.

The equalizing tax required by s. 2, c. 43, Laws 1885, could be levied at
the annual assessment of 1886.

A petition by tax-payers, alleging that the school-district property was
appraised under the provisions of ¢. 43, Laws 1885, at ““more than
double its value in cash, whereby the town has been made to assume
a burden which by law should not be borne, to the great injustice of
the tax-payers,” does not state a case entitling them to relief,

Considering the confusion into which the affairs of the town would be
thrown by o refippraisal and reiisgessment, unreasonable delay in filing
a petition for relief from an excessive appraisal may be strong if not
conclusive evidence that the assessors’ mistakes are waived.

Prririon, by Calvin B. Perry and one hundred and fiftecn others,
citizens and tax-paycrs of the town of Fitzwilliam, alleging that it
was the duty of the selectmen in office March 1, 1886, to appraise
the school-house and other property of the several school-districts;
that they neglected to perform that duty; that the selectmen elect-
ed March 9, 1886, appraised said property at “more than double
its value in cash, whereby the town has been made to assume g
burden which by law should not be borne, to the great injustice of
the tax-payers,”—and praying the court to order a new appraisal
of said property by the county commissioners or some other legally
constituted board, at its actual value, or that the court investigate
and determine the value of said property in such manner as may
be just and equitable to the tax-payers and citizens of the town,
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and that such decree be made as will remit to the tax-payers their
just proportion, &c. The defendants demurred.

D. H. Woodward, for the petitioners.
Batehelder & Faullner, for the defendants.

SmrrH, J. The equalizing tax required by s. 2, ¢. 43, Laws of
1885, could be levied at the annual assessment of 1886. This
provision implies that the appraisal might be made by the board
making the assessment. It is not necessary to inquire whether it
could have been made by their predecessors.

The petition does not state a case entitling the petitioners to
relief. It alleges that in consequence of the excessive appraisal
of the property of the several school-districts the “town has been
made to assume a burden which by law should not be borne, to the
great injustice of the tax-payers,” &c. The town, as a corporation,
has not been damnified by the appraisal and assessment. It has
neither paid nor received anything, or, if the assessment and remis-
sion can be considered as the receipt and payment of money, the
amount remitted to the tax-payers being the same as the amount
assessed, it has not suffered by the excessive appraisal. Nor is it
true that all the tax-payers have suffered injustice. As the amount
assessed and remitted to the tax-payers was in excess of the correct
amount, and as the excess of the remission was not in the same
proportion in all parts of the town district, the effect is, that some
of the tax-payers are required to pay more and some less than their
respective shares. ’

It is not alleged that the petitioners were injured by the exces-
sive appraisal; but if that is what they intended to complain of,
still sufficient facts are not alleged to enable the court to deter-
mine what justice requires. So much of the proceedings in the
appraisal and assessment should be set out as will show wherein
injustice has been done. There is no averment of the date either
of the appraisal or of the assessment. The petition was filed June
22, 1886. The appraisal may have been made hs early as March
10. Whether it was made so long before the filing of the peti-
tion, and whether the fact was so generally known to the tax-pay-
ers of the town that their delay in filing their petition should be
considered unreasonable and a waiver of any objection to the ap-
praisal, are questions of fact to be settled at the trial. The confu-
sion into which the affairs of the town would be thrown by a reép-
praisal and reéssessment, especially when, as probably in this case,
the taxes are mostly collected, is a reason why application for the
correction of the assessors’ mistakes should be made at the earli-
est opportunity; and neglect to make such application seasonably
would be strong if not conclusive evidence that the objection to the
assessors’ mistakes is waived.
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The petitioners may consider whether they will move to amend,
and in what respects. Unless leave is obtained at the trial term
to amend, the petition must be dismissed. As the demurrer is sus-
tained on other grounds, it is unnecessary to consider whether the
petitioners’ remedy is by abatement, or whether an appeal lies from
the judgment of the selectmen in making the appraisal and assess-
ment.

Case discharged.

CARPENTER, J., did not sit: the others concurred.
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BALL ». THE GRANITE STATE MUTUAL AID ASSOCIATION.

A mutual aid association may waive a condition in their certificate of
membership that the same shall be void if any untrue answers have
been given to questions in the application, although the contract con-
tains an express warranty by the applicant that the answers are
true.

It will be such a walver if, with knowledge that the applicant has catarrh
and for many years has been subject to a catarrhal cough, they accept
the premium and issue a certificate, although the applicant, in answer
to direct questions in the application, without intending to misrepre-
sent the facts or deceive the defendants, stated that he had no disease
of the throat or lungs, and, to the best of his knowledge and belief,
no other disease, when, as he knew, he had catarrh, by which both
his throat and lungs were more or less affected and his health im-
paired.

By continuing to receive from the member his annual dues and assess-
ments, with such knowledge, the association are estopped to set up the
condition in their certificate, or the warranty of the member as to the
truth of his answers, as a defence to an action on the certificate.

Crarx, J. This is an action of debt upon a certificate of mem-
bership issued to Alvin W. Ball, dated November 80,1883, wherein
the defendants agreed to pay to the plaintiff, if living, if not, to the
heirs at law of Alvin W., “within sixty days after due proof of the
death of said member, a sum equal to the amount received irom
one death assessment, but not to exceed $5,000.00, provided said
member coutinues to observe and comply with the covenants and
conditions specified in this certificate during his life; otherwise
the membership, with all moneys paid to the association and all




