
304 CAMPTON v. PLYMOUTH. [Grafton,

thewas voted for The were chosen a commit-purpose. plaintiffs
the votes into effect. At atee to heldsubsequentcarry meeting,

22, 1881, it was voted to discontinue the location asSeptember
11, 1880,themade commissioners and tocounty Augustby ratify

confirm the votes and acts done at theand heldpassed meeting
4, 1881. The labor and materials for which theJune plaintiffs

were furnished inseek to recover a school-house on thebuilding
selected the district.location by

299,v. isOrford, ante it decided that the districtIn Stickney
discontinue the location the com-could not lawfully designated by

it;and make one elsewhere at the timemissioners they attempted
commissioners wasthe location the for fivebythat binding years,

it;the district had no to and that tax votedand apower change
school-house a lotbuild a different was unauthorized andto upon

votesIf the to raise and build a school-house else-moneyillegal.
on the location established thethan commissioners werewhere by

theand action cannot be maintained.unauthorized illegal, plaintiffs’
location,had no to build a on thatdistrict school-houseThe power

the toauthorize build one. If the district ownedor to plaintiffs
land, could not raise or forthe they lawfully appropriate money

of a school-house it. The no author-district hadthe erection upon
the for thatto assess tax-payers purpose.ity

district,votes of the void from lack of cor-being absolutelyThe
confirmation,ofwere and noincapable subsequentpower,porate

or could to theof ratification acceptance give validity plain-acts
the district had no .toIf authorize theclaim. power buildingtiffs’

school-house, had no to bind themselves athe theyof power by
acceptance.subsequent

theJudgment defendants.for

Bingham, JJ., did not sit: the others concurred.andAllen

Batchellor, for theMitchellsBingham, plaintiffs.&

Remich,and Aldrich for the defendants.LanyChapman &&

PlymouthCampton v. and Holderness.

been to contribute to the ofrequiredwhich have constructionTowns
town, 55, 1,in another under c. s. thebridgesand of Com-highways

he to contributeStatutes, may therequired repairingtowardspiled
4,rebuilding 72,and the same under c. s.bridges, ofsame highways

and the commissionersLaws; county also fix themaythe General
which such towns shall make for thecontribution future repairratable

thereof.maintenanceand
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Petition, that the towns of and Holdernesspraying Plymouth
to a of thebe ordered of apay portion expense rebuilding bridge

a in ofand and hereafter thehighwayrepaying Campton, keeping
insame The in laid out awasrepair. questionhighway judg-by

term,ament of the commissioners at theupon report county May
that the1868. In commissioners estimated the ofreport expenses

85,500. commissioners,said at The duemaking highway upon
Holderness,to and found that the last namedPlymouthprocess

wouldtowns be benefited the and thatgreatly by highway, Camp-
beton would burdened all theexcessively by defraying expenses

construction,of its and saidthey apportioned expenses,accordingly
82,100and directed that should and HoldernessPlymouth pay

81,400 thereof, which was into their andincorporated report,
rendered and Holdernessjudgment accordingly. Plymouth paid

the sums named above towards the construction to theaccording
Aand substantial of ofthereport judgment. build-part expense

the new was the erection of a across the Pem-ing highway bridge
river near Livermore’s falls. The thenmigewasset petition alleges

wood,that the there erected was ofmade and that onbridge May
insufficient,20, 1884, the same became outand ofdecayed, repair,

and that rebuilt it of iron at an ofthereupon Campton expense
87,100, which is and will beexpense burdensome toexcessively

and that and Holderness areCampton, benefitedPlymouth greatly
it and said and bound,and are toby by highway, ought, legally

contribute towards said and to the ofmaintenance saidexpenses,
and hereafter.highway bridge

wasThis referred to the commissioners atpetition thecounty
term, commissioners,November At1885. the thebeforehearing

16,1886, the oftowns and HoldernessFebruary Plymouth appeared
and to the of the commissioners in theobjected jurisdiction prem-
ises, and denied that for relief is shownany legal theground by

because the of Holmes andpetition, first, petition othersJoseph—
for the and outlaid and built wasbridge filedhighway originally

court, 55, 1,in and all tliereon held under c. s. ofproceedings the
;Statutes then in force that under this statute theCompiled towns

of and Holderness had no voice in the out ofPlymouth saidlaying
and the of the commissioners allhighway, judgment imposed the

burden said towns that the law at that timeupon orcontemplated
allowed, and that tlie suchof burden tlieirupon discharge liability
thereafter to forrender contribution orrebuilding saidrepairing

second,terminated; 72, 4,forever o.because s.highway of the
Laws, relief,General under which the seekplaintiffs applies only

to cases where the towns benefited nothave contributed to the
ofconstruction the and was not intendedoriginal tohighway, ap-

55,to 1,towns that had a.contribution under s.ply ofpaid the
Statutes, and to sucbCompiled attempt construction toany apply

action; third,said statute itwould a because thegive retrospective
on the aforesaid of Holmes others,andjudgment petition Joseph

lxiy. 22YOL.
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$2,100 contribution and Holdernessshouldtbat payPlymouth
$1,400 was ofthe in antowards question, adjudicationhighway

ofof contribution between the townsmatterthe whole Campton
Holderness, and ofthe satisfaction suchandand judg-Plymouth

ment, toin the is a bar subse-as admitted plaintiffs’ petition, any
in the samefor aid reference to highway.quent petition

theirthat incommissioners PlymouthThe reported opinion
$2,000 the thetowards andshould repairingrebuilding bridgepay

thethree of of hereafterand keepingeighths expensehighway,
thatand in and Holderness shouldthe bridge payrepair,highway

the and thebridge$500 towards rebuilding repairing highway,
of same inof the hereafter theone keepingand eighth expense

repair.
moved dismiss the and alldefendants to petitionThe proceed-

thereunder; the reservedand werethereupon arisingquestionsings
the court.offor the opinion

for theand PageChase & Streeter Story, plaintiffs.&

Adams, for The for thisBurleigh Plymouth. original petition&
term,was filed at the 1866. The statute of 1850Mayhighway

in untilin No the law was madethen force. thewas change adop­
6,186.7.Statutes, The was laidJulytion of the General highway

thatbuilt underthe The towns ofpetition.out and Ply­bridge
no voice in tbe out ofHolderness had themouth and laying high­

stood,thenas the law be heard onnor could the ques­way, they,
not would bewhether or burdenedCamptontion as to excessivety

Holderness benefited itsand constructionand greatly byPlymouth
had made athe commissioners decisionuntil after preliminary
theofThe commissioners under that stat­them. powersagainst

“ commissioners shallSaid make examinationute were plenary.
road,tocircumstances said its thethe relatingof all public utility,

construction, the of orof its such town towns toabilityexpense
benefit to such town orthe and the towns andbear expense, any

thereof,”fromin the the construction etc.townsother vicinity
$2,100 $1,400.and Holderness Camp-­assessed PlymouthThey

future,and and the andpresent, presentton’s disability, past,
towns,theto defendant were consideredfuture benefits accruing

the each town shouldamount pay.in fixing
“And of said commissionersstatute suchThe any reportsays,

shall beand rendered thereon final andjudgmentacceptedbeing
conclusive, execution issue Theand contributoryaccordingly.”

Had the lawthe sums assessed. then futuretowns permittedpaid
towns benefited new forbyassessments upon highways, purposes

toor it is reasonable that the com-rebuilding,of supposerepairs
not suchwould have contributionsmissioners imposed heavy upon

in the assessment. The lawtowns making originalthese required
tothis road in and rebuild it ifto repair, necessary.keepCampton
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statute,It was a burden and understoodcontinuing imposed by by
the tribunal that ordered Itcontribution. was understood allby

thatconcerned the of the defendant towns was fixed forliability
road,time atall definite relative to this and whenfigures particular

the assessment was that all was at an end. We con-paid liability
tend that no statute since the of thepassed filing original petition
was intended to to further contributionCamptongive any right
from these towns for inor therebuilding repairing highway ques-
tion, court,ifand such intention is found the that the statute isby

itunconstitutional in that toa the samecompels personparty pay
twice for the same and to an thatissue has been oncething, retry
adjudicated.

The of a town toinjustice contribute towards thecompelling
limits,of a road their own without anbuilding beyond opportu-

to be heard on the of itsnity led to thequestion public utility,
10,62, Sts.,11, 12,c. 68, 10,enactment of ss. and and c. ss.Gen.

11, 12,and Gen. Law's. Under these statutes the town tosought
be are entitled to notice ofcharged the and areoriginal petition,
made a from the to end of all rel-theparty beginning proceedings
ative to the for in which their interests behighway petitioned may

12,affected a final Sectionby that “injudgment. supra, provides
case the ofsubstantial the of the ispart expense making highway

ofthe erection a such other town shall all timesbridge, at contrib-
ute their towards the and maintenance of suchproportion repair
road; and the case,commissioners in such in their report laying

same,out the shall determine the relative to be borneproportion
such other town towards the andby maintenance of suchrepair

road, court,until the theshallupon proper proceedings, change
same.”

This is the in theonly authority given statutesanywhere for
a benefited town to contributecompelling towards the future main-

tenance of a This alone thehighway. commissioners toempowers
determine the relative to be borne such townproportion towardsby

road;the future maintenance and of such butrepairs this power
becan exercised in accordance withonly the conditions and limi-

Observe,tations contained in the statute. that 10s. the occa-by
sion must second,be first the out of a newlaying thehighway;
benefited town must have notice of “the time and ofplace hearing

the s. 12upon theoriginal petition;” by commissioners are—and
to determine the relative of aid to be borneproportion the townby
“ in their out the same.” Thereport inlaying commissioners their

have undertaken to a lawreport which andapply plainly solely
relates to the out and construction of aoriginal laying tohighway

case,this is thewhichparticular of a on arebuilding roadbridge
that had been laid out almost It is nottwenty years. absolutely

view,certain that the court will assent to our that the commission-
noers had aidto order from the defendantright towns in rebuild-

this but the that theing bridge; proposition, commissioners plainly
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contribution,future we thinkinexceeded their orderingauthority
is unassailable.

Jewell, Holderness.E. P. forMitchell andBingham &

theBlodgett, forJ. At time thethe proceedings highway
commenced, authorized thethe statutein werenow controversy

of its constructionto of thepart expensecommissioners apportion
but them notowns in the benefited thereby, gaveto other vicinity

andcontribution for its future maintenance repair.to awardpower
55, wereSts., this the defendantsc. s. 1. Under statuteComp.
contribution; in theirthe commissioner’s reportto andfound liable

the con-towardsshouldthe amounts they respectively payfixed
this, com-the of thedone dutyof thestruction highway. Having

exhausted; thereandand theirwas performed powermissioners
trusttheirto that violated byfacts showno tending theybeing

the defendants on accountaward either ofthe againstincreasing
of the andmaintenanceof the highway,of the subsequentexpense

theto thealso being contrary, judgmentthe legal presumption
theis as that defend-to be taken anthe adjudicationreportupon

not otherwise.to the statute andwere assessed agreeablyants
of theto the constructioncontributiondefendants’ originalThe

for andnot a bar to the present petition rebuildingbeinghighway
commissioners toin and the of the imposeit repair, powerkeeping

conferredforthem expresslyrebuilding beingcontribution upon
statute, be is thatmatter to considered partthe only remainingby

to to itsthe contributedefendantsthe whichof report requires
in the future.repair

contribution, the of commissionersof future authorityIn respect
72, 4, Laws, which thatc.rests s. Gen. providesuponprimarily

woulda beof orthe rebuilding repairing highwayexpense“when
situate,it is andto the in whichburdensome townexcessively
the commis-suchtown is benefited by highway,greatlyanother

thereon,sioners, court andto theon proceedingspetition supreme
order a of theout portioncase of a maythe highway,in layingas

terms, thistown.” Inbe such otherto expresspaid byexpense
forcontributioncommissioners to awardnot authorizedoesstatute

sois to be construed.future, we think itbut neverthelessthe
thein its that legis-showingis certainly nothing languageThere

to immediateto' restrict its repairs,was operationpurposelative
or later in theto be soonerto those certain requiredthanrather

or aof events. The repairingcourse phrase “rebuildingordinary
consideration, inas well asin the section underas usedhighway,”

itself, meansthe fairlys. 1 and the title of chapterthe preceding
its necessitiesin in view of continuinga repairhighwaykeeping

it, as contendedof townsthe benefited bydutythe continuingand
counsel; not to con-is beand therefore repairingthe plaintiffs’by

time, to the futureone but asto of relatinglimited pointasstrued
to theas present.wellas
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theof familiarfollows from theconclusion applicationThe same
construction, the samethat all statutes uponin statutoryprinciple

ofone them.to considered inare be anyinterpretingsubject-matter
when this isis a andthis bridge,substantial of highwayThe part

12, 68,e. other benefitedof s. thatthe last clausethe case provides
it is situate at all times con-one in which shallthan thetowns

maintenance,and to betowards itstheirtribute repairproportion
outat the time of thethe commissionersdetermined layingby

is toIt is true that this clause directly applicable onlyhighway.
is,to it neverthe-out its butlaid adoption,subsequentlyhighways

less, toin its relation the case as thatshowingimportant present
all benefited towns tothen was tothe compellegislative purpose

offuture maintenancetowards thecontribute high-proportionally
situate, in whichto the towns and theburdensome whereways

of theconstituted a substantial ofof bridges part expensebuilding
their construction.

inin the law first the revision ofThis material appearedchange
effect to discriminate between1867. The was manifestly precisely

cases, futureand make the matter of contributionsimilar depend
athe of time the for suchwhenentirely point petition high-upon

be Ifto filed. For theexample: original petitionhappenedway
term, 1867,this had been filed at the November ratherfor highway

1866, filed,term,at when it was itthan the wouldMay actually
the terms of thehave come within clause referredexpressclearly

to, it is clear that the of theequally subject-matteralthough peti-
the reason and of the no less intion came within statute thepolicy
informer than the latter. To andyear provide against remedy

and thatthe would otherwise resultinequality injustice necessarily
cases, sthis of the enacted 4 thein class at same ses-legislature

enacted,sion the clause -was and casesbridge putthereby arising
samebefore the of that clause on the with thoseadoption footing

further,oneafter its and also went and ex-arising adoption; step
of to all oftended the future contribution cases burdensomeright

otherwise,fromwhether or before thehighways, bridges arising
it,in toof the clause and not included as well as casesadoption

after its adoption.arising
notThe commissionersdid exceed their inauthority apportion-

theof future maintenance of the to the defend-parting highway
;ants but if time makethat thebrings changes may apportionment

it be altered the courtinequitable, may by upon proper proceed-
L., 68, 12; 72,c. s. s.G. c. 4.ings.

the on theJudgment report.plaintiffsfor

Allen, J., did not sit: the others concurred.


