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STATE ». DEMERRITT.

An indictment against the clerk of a school-district for not recording the
warrant for an annual meeting of the district and not discharging
other duties of his office with respect to such meeting, must show
that a warrant for the meeting was issued and given to him as re-
quired by the statute.

IxpretmeNT, under Gen. Laws, ¢ 262, s. 13, charging the de-
fendant with wilfully neglecting the duty of his office as clerk of
school-district number one in Krrol, in not recording the warrant
for the annual meeting of the district, March 29, 1888, in not at-
tending that meeting and keeping a true and attested record of its
doings, &e. The defendant demurred.

J. H. Dudley, Solicitor, for the state.
Drew § Jordan, for the defendant.

Crark, J. The indictment does not allege that a warrant was
issued by the prudential committee for the annual meeting, or given
to the clerk to be recorded (G. L., ¢. 87, 5. 5), nor does it in any
way allege that the meeting was legally called or duly held. State
v. Marshall, 45 N. H. 281. The clerk had no official duty to per-
form in connection with the meeting, unless is was a lawful one.
Bish. St. Cr., ss. 832, 833.

Demurrer sustained.

ArLmN, J., did not sit: the others concurred.

HitttArRD ». BOTHELL & 77r.

A loan by the plaintiff of his own check, which the borrower uses as
money, is like the loan of money. It is not necessary that the check
should be paid by him before commencing a suit to recover the amount
of it from the borrower.

Assumpsit. Tacts found by a referee. September 18, 1884,
the plaintiff loaned the defendant his check on the Littleton Na-
tional Bank for $285, upon the agrcement that the defendant
should, on the following Wednesday, deposit in said bank the
amount of the check to the plaintiff’s credit; and on September 80
loaned him another check of the same description for 8225, with a
like agreement. The defendant did not deposit the amount of the
checks according to his promise, and when they were presented for
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payment at the bank he had drawn upon his account so that he
had not funds there to pay them. The $285 check was negotiated
by the defendant to one Stevens as collateral security for cattle
which he bought from Stevens, with the request that he would hold
it for a few days. The defendant afterwards paid Stevens $100
towards his indebtedness, leaving an unpaid balance of $131,
which sum the plaintiff paid Stevens to get up his check. Stevens
had at that time been trusteed in a suit against the defendant, and
the plaintiff wds obliged to payand did pay $85 to procure the dis-
charge of the trustee process. October 10 the plaintiff, learning
that the defendant had failed, presented the check for payment,
which was refused. The $225 check was used by the defendant in
his business, and reached the bank in due course, when it was pro-
tested for non-payment, of which the plaintiff received notice Octo-
ber 4. The plaintiff afterwards, on the -day the trial before the
referee commenced, paid the amount of that check to a bona fide
holder who took it from the defendant. This suit was commenced
October 6, 1884. An item of $66, in the plaintiff’s specification,
with interest since October 1884, was found to be due. Two items
amounting to $10, accrued since the date of the writ. The ques-
tion veserved was the amount for which the plaintiff should have
judgment.

Aldrich § Remich and J. H. Dudley, for the plaintiff.
Drew § Jordan and W. § H. Heywood, for the defendant.

BropeEert, J. There can be no recovery upon the two items,
amounting to 10, which did not become due until after the action
was commenced. An action does not lie until a cause of action
has acerued. .

As to the checks, the case stands as it would if the plaintiff had
loaned the defendant a like’ amount of money. Having treated
and used the checks as money, the defendant is chargeable for
them as money. Mathewson v. Powder Works, 44 N. H. 289, 291,
292, and cases cited ; 4 Wait Act. & Def. 470, 472, 474. In this
view it is immaterial whether the plaintiff paid the checks before
or after suit. They were simply evidence of the defendant’s in-
debtedness to him, which might be procured after suit as well as
before, without in any way affecting the rights of either party.
The test is not the time when the checks were actually paid, but
whether the loan of them to the defendant, upon the agreement
and under the circumstances detailed in the referee’s report, gave
the plaintiff a cause of action against him at the date of the writ;
and that it did we are entirely satisfied.

Judgment for the plaintiff accordingly.

CLAREK, J., did not sit: the others concurred.




