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CloughEx’r, a.Sanborn, v. &

andof his debts funeralB.,The will after for the paymentof providing
residuaryof hismoney legacies, disposedand certaincharges, giving

estate as follows:
andand funeral charges,“Fifth. the all debtspayment myAfter of just

direct thethe a I order and restgrave-stones,of set ofexpense proper
banks, stocks,in and bonds to be paidand residue of all my money

, Arthurto Arthur W. . . for his own. But not until saidEvans .
, time, shouldW. Evans shall have become of . . . to whichage prior

demand, foroccasion I order this to be .held executorby mybequest
said Arthur W. Evans at his maturity.
“ Sixth. allI and to S.my nephew, LaRoy Clough, mygive bequeath

stocks,banks, bonds),”in andpersonal (notproperty including money
&c.
Held, the Evans in him at the death of the tes-(1) that to vestedlegacy

debts,tator, charges,with the of the funeral and thecharged payment
is entitled to the income of theof heexpense grave-stones; )that(2

that withduring couponshis detachedlegacy minority; (3) passed
bonds;the that the to is with the(4) legacy Clough charged payment

of the and of administration.money legacies expenses

Equity, executor,Bill in forthe a construction ofaskingby
will, 18, 1885,oftbe. will Albion W. The executedBailey. May

;directs the debts and otherof funeral(1) payment charges (2)
niece; $25a of #25 to a a of to a(3) givesgives legacy legacy

Batchelder;$100of to onea and dis-nephew; (4) gives legacy
of the residue of his estate as follows:poses personal

“Fifth. After of allthe debts and funeralpayment my just
theand of a set of I ordercharges, expense proper grave-stones,

banks, stocks,direct rest of all inand the and residue my money
Evans,and bonds to be to W. ofArthur son Charles A. Evanspaid

H.,of N. for own. But not untilhis said Arthur W.Kensington,
Evans shall have become of of to whichage (21 years ago), prior

demand,time, I ordershould occasion this to be heldbequest by
executor for said Arthur W. Evans at hismy maturity.

to“Sixth. I and S.give bequeath my nephew LaRoy Clough,
banks, stocks,all inpersonal moneymy property (not including

and andand the income of farm all real estatebonds), my my by
taxes, thereon,his the and suitable forpaying keeping up repairs

his, his life.”during

*Doe, J., presentC. was not at this term.
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June, Evans,The testator died in The is eleven1886. legatee,
of His father has been his sinceage.years appointed guardian

the decease of the testator. is of Theyears age.Clough forty-five
was writtenwill the testator’s His estateby physician. personal

hand, stocks,hisat decease consisted of on railroadmoney deposits
$28in and bonds in severedsavings-banks, (including coupons),

$5,417.69,at otherand estate atappraised personal appraised
$2,811.98. $600.The claims the do not exceedestateagainst

The on which the instruction of the court is askedquestions
are, debts,From what fund shall funeral charges,legacies,—1.

administration, 2.of and be Howexpenses grave-stones paid?
and to whom the the in the fifthshall income of fund mentioned

theclause of will be the of Arthur W. Evans?paid during minority
or, theShall income be allowed to accumulate that period?during

Fuller,A. O. for Evans. The tolegacies,pecuniary amounting
administration,$150,and the fromof should beexpenses paid prop-

not isfor as to these the will silent.erty specifically bequeathed,
debts,The funeral and the of mustcharges, expense grave-stones

will,also from thebe not ofpaid property specifically disposed by
L.,willunless the contains clear directions to the G-.contrary.

R,edf.13; 2203,c. s. Wills The words-of the statute are878.
and from their effectclear and one claimsexplicit, who exemption

must sustain his claim no clear and in thelessby explicit language
will. The words of the will from which such intention isonly

to be inferred are in the fifth clause—“after the ofsought payment
all debts the of aand funeral andmy just expense propercharges,

;set of But these words occur in almost all willsgrave-stones.”
and direct of a which theas lawthey merely performance duty

direction, words,would enforce without such are mere like thethey
other contained in this and other wills. arepious Theyverbiage
of no more than the fact that the scrivener hissignificance begins

God,labors in the name of with a direction to and fune-debtspay
ral toas soon as be. Words intended indicatemaycharges merely

man,that the was a and who wished his debtstestator justgodly
and buried his shouldhis before tastepaid decently legateesbody

his cannot with be tortured into anpropriety expressionbounty,
of to the rule of law as to what of hisintention change portion

Indeed,such theestate should be first with expenses.chargeable
&c.,debts,real reason these directions for of occurwhy payment

in wrote it entertainedthis will is evident. The whophysician
well doubts of luis to do the infounded ability thing proper shape
without and therefore aid and from one ofhelp, sought guidance

mortui, scilicet book ofthose consiliarii libri” (a forms),“Optimi
himfrom he such as seemed towhich copied high-sounding phrases

therefore to use. The willmost and least dangerousmeaningless,
in the of the Great and directs ofPhysician,namebegins payment

forms,-anddebts, &c., forms in the bookbecause these are ofgiven
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forms. Tf the testator could beto be butare supposed nothing
will,in his heto be inserted would tellasked how happenedthey

will,who wrote thethere the doctor andus that were byputthey
sounded all and he didhe them because right,that let theystay

do.not see what harm couldthey
in the fifth clause isto W. EvansThe Arthur specific.bequest

of some oris a will particular thingA gift spec-legacy byspecific
fund, how much but what the shallout notified legateepointing

mentions, “the horsesas which testatorRedfieldtake. examples,
stables; should be inthe which ahad in his all particularplate

459,house,” The to2 and note. bequest&c. Redf. Wills Clough
somuch as if the willin sixth clause is as had saidthe residuary,

theThe of“all the rest of wordingproperty.” bequest,my personal
all, and then in a what has beenparenthesis excludinggiving

of, is no more than theof consequence spellingalready disposed
The intent mustor use of letters.the needless andgovern,capital

if thisthe same as had been resid-the intent is bequestmanifestly
Debts, funeralin form and ex-legacies,wording. charges,uary

then, must beof administration and frompaidpense grave-stones,
Evans;to and thisnot resultsthe bequeathedpersonal property

hand, sourcein the on the fromthem from cash whichpaying they
which is understood tobe and be suf-wouldnaturally paid, amply

been to theficient. these bills could have testatorIf inpresented
lifetime,his is no doubt that if he hadthere at all itpaid-them

out,fund Iwould been from the which have thehave very pointed
hand; it is more than otherwise thatcash on and he hadprobable

sum on hand for the ofthis theseverylarge purpose defraying
expenses.very

in bementioned the case are of course toThe treatedcoupons
bond,were cut.as of the bonds from which Every withtheypart

its be as one with a number cou-bond ofregardedcoupons, may
it, as one bond a number“incidental” to or and of little-pons big
do not lose their character of bondsones. The coupons beingby

were,cut off: bonds and will bebonds.they alwaysthey always
matured,overdue or notuntil are Whether yetthey paid. they

his into him to whom the testator bonds.”gave “moneybelong
in the fifth ofof the fund mentioned clause theThe income will

Evans,of Arthur W.minoritybe the toshould hisduringpaid,
isto Evans vested. A vested isThe oneguardian. legacy legacy

it be to bein devest-subjectpossible thoughgiven perpetuity, may
event, asthe of some in thised on casehappening particular by

under 1 Rob. Willsdeath of the 209.the legatee age. (3d ed.)
the bethis toThe of tobequest, moneylanguage directing paid

own,” absolute ashis anEvans “for outright, gift clearlyimports
notcan. The that it shall be overas paidprovisionlanguage

not make ithe his doesuntil attains majority contingent. Pinney
198; Fox,Fancher, 134;v.v. 3 Sur. Furness 1 Cush.Bradf. Rep.

(16, trustees,.99. And a of the tobequestPreston corpusLegacies
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that indicates anor intention to theanything separate bequest
fund,from the is also as thegeneral personal regarded constituting

a vested one. Preston fact73. The that there islegacy Legacies
over in case the dies undera does not itsgift legatee age, change

Fancher,character as a vested v. Prestonlegacy. Pinney supra;
99; Woodmanv. N.58 H. 6.Madigan,Legacies

The interest on this fund until the of theaccruing happening
minor,to the and should bedevesting contingency belongs expend-

Fancher,for his benefit. v.ed Pinney Woodman v. Mad-supra;
Fox, Howland,Furness v. Howland v. 100igan, supra; supra;

222. TheMass. that the fund shall not beprovision topaid
meanwhile,Evans for his own until he is of and shall “shouldage,

demand,” him,occasiqn be held the executor for indicatesby only
desire that the be nota the infant togiven normoney squander,

so ofin be as not to be fordisposed inany way forthcoming Clough
Evans dies hiscase The fact that Evans had noduring minority.

written,the waswhen will nor at time theguardian any during
lifetime, shows ittestator’s was occasionwhy thought might

that the executor retain the funddemand Evans’s minor-during
ity-

didThe testator not intend the fund to be retained his exec-by
events,all but inutor at case such a course should be neces-only

for the of Evans and The use of thesary protection Clough.
this,“should occaasionwords demand” shows and thenegatives

that he intended to have thisidea fund rust for alarge needlessly
executor,in thedozen hands of the and meanwhile benefityears no

one, the minor on his fatherdependent for andleaving support,
ofmeans awithout suitable education. willobtaining The con-

income;for oftains no accumulation and no benefit couldprovision
from such a course. The chances'result are that the Evansboy

to attain his itwill live and is nomajority; means sure that theby
will live to Evans’s death, evenprofit by should thelegatee Clough

die underlatter age.
ask,doIt is not nor we that of the benecessary, any principal

the but weto do that as the testator isguardian; say,paid pre­
to have intended a benefit tosumed the legatee Evans, something—”“ fund,than amore fromexpectations inten­great tied-up —that

outtion should be carried the income to hisby paying guardian
him-,him. Should of it not befor neededany portion theby pro­

itbate court can see to that none is wasted. Meanwhile the exec­
utor should as trustee.qualify

Eastman,Marston for That the testator intended toClough.&
inthe mentioned the fifth clause of his withwill thecharge legacy

debts,of his funeral and the ofcharges,payment expense grave­
stones, from the doesclearly appears He notlanguage employed.

debts, &c.,executor to all'hisdirect his andpay just then proceed
a division of the entire remainder histo make of estate.personal
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,.debts . . I orderof all“After the justhe mybut says, payment
banks, stocks,inresidue of alldirect the rest and my moneyand

order toEvans.” The thebe to Arthur W.bonds toand paid
the mentionedwords is tocontained in these chargesexecutor pay

bonds,banks, stocks, and the residuein and oftheout of money
It else. A testatorto Evans. can mean nothingthe same money

estate;his he isof the condition ofto beis not ignorantsupposed
to the of hisas a benefitto be considered object gift.also intending

Wallace, of theN. Thev. 23 H. 149. personalinventoryWallace
numbers,in roundwillshows that the Evansby gets,property

estate,entiremore than half of the personal$4,700 considerably—
cash,and, better of it. The whole contextthe the portionexcept

estate aboutshows an intention to divide theof the will equally
testator, the andconditionthe The knowingbetween legatees.

to Evans withestate, burdened thevalue of his legacyintentionally
to allin his will. Tothe named compel Clough payobligations

kind, would absorband and of evelythe debts expenseslegacies,
withhim at his of life the lifethe and leave timeall onlymoney

a lot of hand of aestate in the and second goods perishablerealty,
nature.

to in the sixth clause is HowThe muchlegacy Clough specific.
iswhat the to have are as of ascertainment asand capablelegatee

Not howif the articles had been enumerated. much butonly
992,the is to have 2 Wms. Ex.what clearlylegatee appears.

; Wallace, if the996 Wallace v. mentioned in arti-supra, legacy
debts,cle fifth be also the funeral and ofspecific, charges, expense

testator,must be out of this as directed thegrave-stones paid by
theand the and of administration shouldmoney legacies expense

shares,inbe from both theallequalpaid legacies property having
been specifically bequeathed

The to Evans is The is tolegacy contingent. property given
own,“for nothim his but until” he “shall have become of age

of The words “but not until” are to(21 age).”years equivalent
“when,” so the same would have been ifmeaning theexpressed

read,had “1 order and directwill the residue of all inmy money
banks, stocks, and bonds to be to Arthur W. Evans for hispaid

become of 2 1035,own when he shall &c. Wms. Ex. andage,”
s; 463;cited in note v.cases 10 Pick.Stoughton, Grossv.Clapp

Nelson, ; Moore, 604;1 Burr. 226 Doe v. 14 East Shattudc v.
Stedman, 2 Pick. 468. We are aware of the decision of this court

Brown, 283,v. 44in Brown N. H. but submit that the testator did
vest,intend that the in the atnot should case bar.legacy

Sanborn,for executor.Wiggin & Knight,

Smith, It is contended that the words inJ. the fifth clause of
will, allthe “After the of debts and funeralpayment my just

the a ofand of setexpense proper are acharges, grave-stones,”
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of the direction in the first clause tomere arepetition perform
direction,the law would enforce without suchwhich andduty

that the fifth clause be read as if thebeing only verbiage, may
is,words had not been One to this that therepeated. objection

clause;as to is not in the firstdirection and a moregrave-stones
is, that the constructionserious contended for noobjection gives

to the words “rest and residue.” Theforce testator’s language
“is, After the of all debts and funeralpayment my just charges,

the of a set of I orderand and directexpense proper gravestones,
banks, stocks,and residue of all inthe rest and bonds tomy money

Evans, Evans,to Arthur W. son of A.be Charles ofpaid Kensing-
ton, H., for his own.” wordsN. The “for his own” show that the

intention was to thetestator’s mentioned to thebequeath property
said,he directs it to be Itto whom is as if he hadpaid.person

theand rest and residue of all“I &c.bequeathgive my money,”
“ banks,” &c.,rest and residue of all in he meant allmy moneyBy

bonds,in banks and invested inhis stocks andmoney deposited
debts,of his funeral and theafter ofpayment charges, expense

or to such No other constructionsubject payment.grave-stones,
is consistentthis clause with the natural andof ordinary meaning

used.theof language
severed are included in the toThe Evans.coupons legacy They

effectin to bonds for theare different in­equivalent separatelegal
Commissioners,583, 589;of interest. Clark v. Iowa 20 Wall.stalments City,

539, 546 ;21v. How. The v.., Lam­Aspinwall, City&c­
son, 477, 483;9 Wall. v. 98 U. S. 470.Amy Dubuque,

clause,sixth hethe to all hisgives CloughBy personal property
banks, bonds,stocks,in and which he hadmoneyexcept already

Evans.to is of hisCloughbequeathed residuary legatee personal
estate, is with the of theand threecharged payment money lega-

second, third,the and fourth clauses,cies in and thewith expenses
L., 203,c.-administration. G. s. 13.of

to Evans vested in himThe at the death of the testator.legacy
as to his the ofThe is notprovision reaching age twenty-one years

to theannexed substance of thea limitation but relates to thegift,
In withtime of this construction is the furtherpayment. keeping

that if the is to be held in thenecessary hands ofprovision legacy
as trustee for him until hethe executor reaches that Brownage.

283;Brown, 44 N. H. v. Dow,v. 55 N. H. 11.Ordway As the
the testator,vested in at the death of the the incomelegacy legatee

him,to the not be hetillbelongs although principal may payable
the of If thearrives at testator’stwenty-one. intention wasage

the fund should accumulate till thethat should arrive atlegatee
we should to find itthat in the will.age, expect expressed The

to thatabsence of effect is evidence fromany language which a
intention be inferred. No motivemay forcontrary appears per-
so a sum to accumulate the of themitting large during minority

in his whenlife the income can be morelegatee, period profita-—a
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isThe incomeeducation andhis pay-bly upon support.expended
hisable to guardian.

discharged.Case

Bingham, J., did not sit: the others concurred.

SocietyMissionaryAdm’r,Sumner, v. American Home a.&

his toA devised real estate bis wife for life, and ordered his executor to
death,sell the same after her and from the to theover S.proceedspay

1,000.sum ® The will then reads : “Iof as follows further andgive
,out of the .proceeds of said sum of onebequeath sale . the

bethousand dollars to over to . thepaid . . American Home
... to beMissionary Society &c. The land soldapplied” for

Held,§12,000.less than that S. and the thesociety take fund de-
rived from the sale in shares.equal

Equity,Bill in the administrator of the estate ofby Samuel
Bartlett, annexed,not before administered with the willupon,

for a construction of the will. The testator devised to hisasking
use,wife the sole and income allof his real estateimprovement,

seized, life,of which he should die her natural withoutduring im-
“waste,of remainder as follows: Third.peachment After the

decease of said wife I order executor to formy my sell the most
or auction,he can at sale atprivate as heget, public may judge

most for the benefit of those interested allpersons real estatemy
the ofand from said sale to toproceeds over Samuelpay Bartlett

Sumner, soil of Sumner and wife,niece hisGeorge my Mary,[of]
when shall athe arrive the of the sum ofage twenty-one years,

dollars,one thousand to him and forever;his heirs and Iassigns
further and out of the of saidgive bequeath proceeds sale of
real estate the sum of one thousand dollars beto tooverpaid the

who, itwhen shall be shall act as 'treasurer ofperson payable the
American Home formed in theSociety ofMissionary Newcity

1826,inYork to be under the ofdirection saidapplied forsociety
of the thethe of in feeblesupport preaching churchesgospel in

ofthe state New The residue hisof estate heHampshire.” de-
to thevised children of a sister and brother insurviving equal

shares.
1859,The will was executed in and in 1868.probated The

of acres,real estate consisted a farm of 60about house,with a
barn, thereon,and and a valuable ofoutbuildings growth wood

it,timber on someand of and was at theparts appraised testator’s
YOL. 23LXIY.


