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Arrex, J. The interest of Simon Greely, the mortgagor and
one of the children of Insley Greely, the testator in the homestead
farm at the time the mortgage was made, was that of a residuary
devisec in common with his brothers and sisters. That interest
vested in the devisee on the testator’s death, subject to the pay-
ment of debts and legacies, the widow’s use of the property during
widowhood, the conditional support of the daughter Cinda, and the
privilege of a home to the three daughters if they should remain
unmarried. That interest, therefore, was one that might be con-
veyed and passed by the mortgage. Jones Mort., s. 136 ; 3 Wash.

Yeal Prop. 88-90, 301, 802.

The claim of Sarah, one of the defendants, arose subsequent to
the death of the testator, and cannot be made a debt against his
estate to the payment of which Simon’s interest is subjected or
postponed. The other children might join in the payment of the
claim, and they are bound by their submission to arbitration and
by the award of the arbitrators. The mortgage was made prior
to the submission and awaurd, and, in fact, prior to the existence of
most of the claim, ahd the plaintiff was not a party fo the pro-
ceeding, and in no way recognized or consented to it, and his
interest as mortgagee cannot be affected by it. The debts, lega-
cies, rights of the widow and danghters, to which Simon’s interest
was by the will subjected, are, so far as the case shows, satisfied.
The debts and legacics are paid; the death of the widow and two
of the daughters, and the marriage of Sarah, were events which
terminated their respective interests in the land, upon Simon’s
share of which no charge remains except the mortgage to the
plaintiff, who is entitled to a decree of foreclosure of Simon’s
interest in the homestead.

Case discharged.

CrARK, J., did not sit: the others concurred.

PERKINS, ddm’r, v. EATON.

The possession of a mortgagor is analogous to that of a tenant at will or
at sufferance. By bringing a suit to foreclose the mortgage, the mort-
gagee may elect to treat that possession as a disseizin.

WriT o ENTRY, on a mortgage of an undivided half of land
and buildings in Pittsfield, executed by Joseph H. Eastman to
John C. Perkins, the demandant’s intestate, July 25, 1857, to sccure
a note for $225, dated November 12, 1851, payable on demand.
Pleas, nul disseizin and the statute of limitations. Subject to
exception, the demandant was permitted to testify to a conversation
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he heard between Eastman and his infestate in 1869, in which
the former said he had lost the mortgage note; to which Eastman
replied, “ Your mortgage is all right: it is on record, and you can
have possession at any time. I shall have no more to do with the
house.” There was no evidence that the mortgagee was ever in
possession of the premises. The defendant moved for a nonsuit,
which was denied.

The defendant testified that he went into the possession and
occupation of the premises in July or August, 1862, and had occu-
pied them ever since; that he entered by permission and as tenant
of S. M. D. Perkins, who was a half owner, and that he had paid
him $36 a year as rent for his half since; that for twenty years he
had made repairs upon the buildings at different times, and shin-
gled the house eighteen years ago; and that neither Eastman, the
mortgagor, nor John C. Perkins, the mortgagee, had ever called
upon him to pay rent, or interfered with his occupancy, or made
any entry upon or claim to the premises.

Neither party desiring to submit any question of fact to the
jury, a verdict was ordered for the demandant, and the defendant
excepted.

Chase & Streeter, for the demandant.
A. F. L. Norris, for the defendant.

SmitH, J. Upon the execution of the mortgage, the seizin as
well as the title of the demanded premises vested in the demand-
ant’s intestate, who acquired and remained in constructive posses-
sion of the same until his death, unless the defendant’s occupation
assumed an adverse character by some unequivocal act distinctly
brought to his knowledge. After the title became vested in the
mortgagee, the mortgagor’s possession was that of a tenant at will
or at sufferance, or analogous to it; and the mortgagee’s right to
recover possession first accrued when the demandant, as his legal
representative, by bringing this suit, elected to treat the defend-
ant’s possession as a disseizin. Howard v. Hildreth, 18 N. H. 105;
Sheafe v. Gerry, 18 N. H. 245; Chellis v. Stearns, 22 N. H. 812;
Furbush v. Goodwin, 29 N. H. 321; Tripe v. Marcy, 39 N. H.
489; Clough v. Rowe, 68 N. H. 562.

The defendant, by pleading nul disseizin, admitted that he was
in possession of the demanded premises, claiming a freehold, and
denied the demandant’s right to recover any part of the prem-
ises. Mills v. Petrce, 2 N. H. 9; Graves v. Amoskeag Mfyg. Co., 44
N. H. 462. Under this plea no evidence was admissible except on
the question of title. The defendant claims a title acquired by
adverse possession. He does not claim under Bastman, the mort-
gagor.. He went into possession in 1862 as the tenant of S. M. D.
Perkins, the owner of the other undivided half of the premises,
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and has since paid him rent for his half. There is no evidence
tending to show that he oceupied or claimed Iiastman’s undivided
half adversely to him or to the demandant’s intestate. Campbell
v. Campbell, 18 N. H. 483. The fact that the defendant made
some repairs upon the buildings while in their occupation as ten-
aut of one of the owners, is not. standing alone, evidence of an
adverse holding against the other owner. The defendant’s pos-
session was the possession of his landlord; and a tenant in com-
mon, taking the income and making repairs, is presumed to be in
according to his title, unless he claims that his possession is exclu-
sive and an ouster of his co-tenant. Thompson v. Grerrish, 57 N. H.
85.

The demandant’s testimony as to the conversation with lastman
in 1869 was competent to show that his mortgage was not barred
by the statute of limitations. Hodgdon v. Shannon, 44 N. H. 572,
576. Whether as against one having no title it was necessary to
rebut the presumption of payment arising from the lapse of time.
is a question which need not be considered.

The deed of the defendant to S. M. D. Perkins in 1882 may be
laid onut of the case as immaterial.

As there was evidence from which the jury might find for the
demandant upon both issues, and the defendant did not desire to
submit any question of fact to them, the verdict was properly or-
dered for the demaundant.

Fzeeptions overruled.

CrARK, J., did not sit: the others concurred.

Noves ». BOSCAWEN.

The negligence of the driver of the carriage in which the plaintiff was
riding at the time of his injury is no defence to an action against a
town for damages from a defective highway by a passenger guilty of
no personal negligence and having no control over the driver.

Casg, for damages for injuries from a defective highway. Ver-
dict for the defendants. At the time of the injury the plaintilf
was riding with Dearborn, her brother-in-law, in his carriage, which
he was driving. The plaintiff requested the court to instruct the
jury that the negligence of Dearborn, the driver, could not affect
the plaintitf’s right to recover, nnless he was her agent, and either
under her control, or controlled her personal conduct. The cours
instructed the jury that if either Dearborn or the plaintiff did not
excrcise ordinary care, and by such care the plaintiff would have
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