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him,over nor is the driver in sensecontrol any proper employed
by said,J.,the is meant thepassenger.” by pas­Lopes, —“What’ ‘‘ with the withidentified or thebeingsenger carriage person

its I am at a Inloss to understand. Arm­having management’
Co.,v.strong 47,Lancashire & Yorkshire Law 10 Exch.Ry. Rep.

‘Pollock, B., said he understood it to that themean forplaintiff,
action,of must be inthe the taken to be the samepurposes posi­

as the owner the omnibus ortion of his driver.’ If that is the
blameless,true then the who is tois be inexplanation, passenger,

driver, act,same whothe as the committed a orposition wrongful
master,his who is for the of his servant.responsible negligence

is inThis accordance neither with norsense justice.good
115,more the inThe decision v. 8 C. B.Thorogood isBryan,

examined, the andmore anomalous indefensible that decision
The theof identification of the withappears. theory passengers

is,the driver or owner in a andnegligent amy opinion, fallacy
fiction, law,to sound and to ofcontrary opposed every principle

omnibus,A in an whose is causedjustice. passenger injury by
another,the thatof omnibusjoint and innegligence may my

action,maintain an either the owner of the omni­opinion against
carried, omnibus,in which he or thebus was other or both. I am

115,of that v.Thorogood B.clearly 8 C. should beopinion Bryan,
507,483, 494, 510,508,overruled.” Am.57 511.Rep.

Guard.,Minot, v. & a.Tilton

A written instrument will be inreformed when itequity fails to express
intention whichthe the had inparties themaking which itcontract

purports to contain.
.

to the bytrustee and himacceptanceNotice are not essential to the
of a trust as thevalidity voluntary against settler.

once isA trust establishedperfectly irrevocable withexcept the consent
allof the beneficiaries.

30,Clark, 1879,J. Charles A.August Minot voluntarily
father,to Tilton estatethe inherited fromconveyed his and

aexecuted declaration of trust inTilton andwriting under seal to
estate,andhold the and the lifetime ofmanage during Charles to

so bemuch thereof as reasonable formight theapply andsupport
ofbenefit Charles and bis and at Charles’sfamily, decease to hold

third of tlie tlieuone' estate theremaining, oflifetime bisduring
widow, if so muchand thereof as beany, apply might reasonable
for her to over the twosupport; thirds topay remaining said

heirs-at-law, widow,Charles’s not the and atincluding the decease
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widow,decease,widow, toat his if no theif orthe any, payof
theirto the heirs tothe estate proportionof accordingbalance

of A.of The wife Charles Minotstatute distributions.under the
1881, thein a plaintiff,died daughter,then August, leavingliving

He marriedof Charles A. Minot.the child againwho is only
1882, time6, a short he andand after living togetherFebruary

unknown.her of residence isandhis wife placeseparated,
1882,22, deed one undi-A. MinotCharles byMarch conveyed

Minot,from his mother to Josiahof the estate inheritedhalfvided
Bethune,toundivided half Thomas C. Bethunethe otherand

that thea declaration of trusttime convey-the same executingat
hisuse of Charles and thefor the and benefit daughter,wasance

sisters, L. and Annie B.his two Sarah M. Bethuneandplaintiff,
ofMinot; the estate the lifetime Charlesthat the income of during

benefit, at hishis and and deceasebe forshould supportapplied
of should be soand the income applied,the balanceall principal

for the and education of thebefar as supportmight necessary,
under ofthen and theif unmarried twenty-one years,ageplaintiff,
at that and if she should thenor her arrivalheruntil marriage age';

married,or or when thereafterthe ofof years,be age twenty-one
at to beor arrive that or de-become married age, paidshe should

forever; inown use and control andto her for heroverlivered
at the ofdie unmarried and before her arrivalshe should agecase

befund then to to thethe trust paidremainingyears,twenty-one
sisters, Minot,B. shares.and Annie in AtMrs. Bethune equal

toand Bethunewas in thetime Tilton Europe, conveyancethis
untilto hold the Tilton’sa arrangement propertywas temporary

return, Bethune,to to heldit was to be him bewhen conveyed by
the conditions. of the camesame None propertytrustin upon

so far of the deedas theBethune’s possession except deliveryinto
In accordance with thewas understanding,him possession.to

him,to andreturn Bethune the estateTilton’s conveyedafter
a of trust intended and understooddeclaration byexecuted.Tilton

Bethune,asbe of same that executedto the import byall parties
fact, and mistake in thein accident preparationbut which through

the ofwas similar in its to declarationprovisionsof the papers,
in-Tilton theexecuted by covering propertytrust previously

of Bethune to Til-from his father. The deedCharlesherited by
recorded, and the estate inheriteddelivered andwas personalton

by paid bywas her tofrom his mother administratorCharles
Tilton.

29, Charles,1882, desirous hisof presentexcludingNovember
him,inshare his estate case she should survivefrom inwife any

new trustto a declaration ofTilton execute omittingrequested
histhird of inherited fromwhich one the estatethe byprovision

widow,for the of his and itbe in trust benefitwas to heldfather
trustMinot that a new declaration ofJosiahwas bysuggested

estates, belike the one Bethune hadboth preparedgiven,covering
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Tilton. Charlesthose executedsubstitute for byas a previously
such a and withMinot to paper,Josiah prepare arrangerequested

discoveredIn the Minot theit.Tilton to execute preparation
the declarationmade inthat had been drawing upmistake relating

from his mother con-inherited Charles andto the byproperty
Tilton, and informed Charles and Tilton ofBethune tobyveyed

so as to excludethe mistake corrected hisit. Charles wanted
estates;both and a new declaration ofbenefit inwife from any

estates,Bethune, bothsimilar to that executedtrust by covering
to Tilton Josiah Minot.and shown Onwas by beingprepared

declaration,to thehad Tilton re-informed that Charles agreed
himdeclarations made bethat the two shouldbyquested previous

another, Minot,and thatcancelled before understandingexecuting
declaration,the new tore declara-Tilton was to theupready sign

mother,from the andthe estate inherited abouttion wascovering
father,the estate inherited from theto that whencoveringdestroy

it,him tohim to cancel it and allow take andTilton requested
andMinot tore off Tilton’s handed thesignature paperthereupon

matter,time to consider theto him. Tilton asked for and for
theof assent tomore formal Charles’s He after-proof change.

from,declaration, histhe first which hadwards returned signature
torn, the as a for thebeen with substitutepaper preparedtogether

others, Minot, certain out theto byrequesting changes striking
to the sisters of Charles. Minot informed himrelatingprovisions

to the Minotthat he had no make notifiedchange.authority
Tilton not the substitute because heCharles that had signed

it,to and itwanted his formal assent Minot caused to bethereupon
rewritten, seal,hisand Charles affixed under and it wasapproval

2, 1883,for Tiltonsent to Tilton wrotesignature. February
timeMinot further to consider the matter. Beforerequesting

of the newTilton knew of Charles’s declaration he hadapproval
Charles,him, to hisan interview with and revokeintending ap-

trust,his declaration of andforbade any thereuponproval, signing
“ 3,wrote the TiltonTilton and Charles signed following: Feby

direct toE. Tilton. I not or deliver1883. C. youhereby sign
to Josiah Minot or T. C. Bethune.or receipt Judgeany agreement

“ C. A. Minot.”
6, 1883, wrote Minot that Charles had for-TiltonFebruary

forbidden his new Tilton has thepapers. paid sup-signing any
$4,000the income and about of theand benefit of Charlesport

his father. The ofof the estate inherited from prayerprincipal
suchthe is that Tilton be to executebill required acknowledgment

duties,of trust as shall hisand declaration obligation,fully express
be toand and for a decree that he directed execute asagreement,

13, 1882, such a declaration of trust both estatesof coveringJuly
as that executed Bethune.by

Minot,M. theThe bill has been amended Claricemakingby
Minot, defendant,of Charles A. a and haswife servicepresent
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been asmade statute in the case ofby publication provided by
her,non-resident defendants. There is no for itandappearance

does not she has received notice. Butthat actual the trustappear
trustee,fund,, allthe and the other beneficiaries thewithinbeing

beenand the notice the courtjurisdiction, statutory having given,
has over the to the extent of thejurisdiction property determining

it, torelative of the to and that extent the decreepartiesrights
be her.will virtue of its overBy jurisdictionbinding upon prop­

limits,of non-residents within its the state its tribunalserty through
non-resident’sinto the to its own citizensmay inquire obligations

to the extent of the of the nec­ifcontrolling disposition property
rem,the in the ofaction nature a in whenessary, being proceeding

there is no and no service of on the non-resi­processappearance
714; Niblack,dent. v. 95 U. S. Goodman v. 102Pennoyer Neff,

556; Dearborn, 364;v.Eastman 63 N. H. Co­U. S. v.Bancroft
nant, N.64 H. 151.

mother,of theAs to that trust estate inherited from theportion
the,it is that decree should be ofconceded to theaccording prayer

andthe bill. the to Bethune the exe-conveyanceBy agreement
him, created,cuted trust wasa and Tilton receivedby perfectly

and now holds the the trust.with Neither theproperty charged
Tilton,declaration ofaccidental error in the trust executed norby

its under adestruction had effectthesubsequent misapprehension,
to divest or the interest of the beneficiaries in the trustimpair
estate; and there should be a decree the exe-trustee torequiring

1882,13,trust as of ina declaration of withJuly conformitycute
•the of the declaration executed Bethune when thebyprovisions
trust Thewas created. amendment Clarice M. aMinotmaking

to the bill also contained an for a reformation ofparty application
the first of trust so as to herdeclaration exclude from interestany

fund, shouldin the and it be so reformed. It is found as a fact”“ widow,that if in the firstthe words declaration of trustby any
Minot,first wife ofwas intended the Charles A. who was living

when the trust created. The ofwas the instrument islanguage
intended,more than the as it wouldcomprehensive parties apply

wife, and constitute ato the her in case shepresent beneficiary
her “If a written instrumentsurvived husband. fails to express

the had inthe intention which the contract whichparties making
contain, relief,itsit to will orgrant affirmativepurports equity

defensive, the failure have resulted from a mistakemayalthough
to and of theas the terms ormeaning operationlegal language

; Tilton,2in the Pom. s. 845 v.Tilton 9writing.” Eq.,employed
; ; Webster,N. v. N. H. 193H. 385 31 Websterv.Littlefield,Busby
18, 22, 23; 440;33 N. H. Kennard v. 44 N. H.George, Ivinson

79,Hutton,v. 98 82.U. S.
The first declaration reformed to the ofbeing according prayer

bill, wifethe the of C. A. has noMinot interest in thepresent
trust estate from thederived father. The ofbeneficiariesonly
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fheand modifi-A. Minot and thefund were C. bythat plaintiff;
trust, them, in the newasassented to expressedof the bycation

the of C. A.Minot atJosiah requestdeclaration prepared by
estates,29, 1882, both ato November coveringMinot subsequent

created, bocould revoked'trust whichnew was only byperfectly
; revocationthe theconsent of all beneficiaries and attemptedthe

alone, 3, 1883, the trusteeC. A. Minot by directingFebruaryby
of noor was effect.to delivernot or receipt agreement,sign any

a modifi-not his assentThe trustee could preventby withholding
Notice to the trustee andof trust the beneficiaries.cation the by

are the of ahim not essential to voluntaryvalidityacceptance by
settlor,the created.as if it is otherwisetrust against perfectly

185.s.1 Tr..Perry
was to assentis that C. A. Minot inducedThere no suggestion

fraud,of of trust acci­to the modification the terms the through
dent, mistake, influence,or or that he did not act under­or undue

toand seal thein his preparedstandingly affixing approval paper
thusa for the declaration. A trust createdas substitute orignal

of all the 1is with the consent beneficiaries.irrevocable except
Tr., 104; Hackett, Abbott,v.Stone 12 227: Vineys. v. GrayPerry

Roberts,300; factMass. Sewall v. 115 Mass. 262. The that109
to the does notthe trustee declines execute modified declaration

2the or the tbe beneficiaries. Pom.defeat trust affect ofrights
trust thes. The was admitted and declared original1007.Eq., by

declaration, it that beenand its terms haveappearing rightfully
beneficiaries,modified the consent of all the arequiresby equity

the the trust.modification of declaration evidencingcorresponding

Decree theplaintiff.for

Bingham, JJ., did theSmith and not sit: others concurred.

Foster,L. forWin. the plaintiff.

Mitchell, for the defendant Tilton.Bingham &

v.State Jenkins.

indictment,An statement in the caption yearerroneous of an of the in
found, ground quash.which it not furnish forwas does a motion to&. . defect,ifstatement,Such an it were a mighterroneous be cured by

260,Laws,amendment under Gen. c. s. 13.
thechargesAn indictment which for sale “akeeping of large quantity

wit,ale, ale,”malt known toof as ten ofliquor gallons sufficiently
209,Laws, s.againstdescribes an offence Gen. c. 13.


