June, 1887.] STICKNEY . BURKE. 377

criminal case in the courts or course of justice, shall be abated,
quashed, or veversed for any error or mistake, where the person or
case may be rightly understood by the court, nor through any defect
or want of form or addition; and courts and justices may, on mo-
tion, order amendments in any such case.” Besides, State v. Blais-
dell, 49 N. H. 81, is directly in point.

The motion to guash the second indictment is not well founded.
The indictment charges the respondent with unlawfully keeping
for sale a large quantity of malt liquor known as ale, to wit, ten
gallons. The keeping of malt liquor for sale is thus set forth
plainly, fully, substantially, and formally, as art. 15 of the consti-
tution requires. and it is ungquestioned by the respondent that such
keeping is unlawful. His sole contention in argument is, that it
does not appear whether the offence alleged is a violation of s. 15,
¢. 209, Gen. Laws, or of s. 18 of the same chapter, in which the
penalty is different, and consequently that the indictment is bad for
uncertainty. But s. 18 applies to spirituous or intoxicating liguors
only, so that an indictment under that section must allege that the
liquor sold or kept for sale is intoxicating ; and this indictment con-
tains no such allegation. On the other hand, s. 15 prohibits the
sale or keeping for sale of “lager beer or other malt liquors not
included in the list of those already prohibited by law” (that is, by
5. 18), and from necessity, therefore, is applicable only to such
malt liquors as do not fall within the prohibition of that section.
In brief, both sections prohibit the sale and keeping for sale of
malt liquors; but the prohibition in s. 13 is against such as arve
intoxicating, while that in s. 15 is against such as are not intox-
icating. IHence an indictment under the latter section must not
allege that malt liquor is intoxicating, while an indictment under
the former must so allege, as before stated.

For these reasons we are of opinion that it sufficiently appears
that the respondent is charged with the violation of s. 15.

Fzception overruled in the Jirst case.
Motion to quash denied in the second case.

CLARK, J., did not sit: the others concurred.

STICKNEY 2. BurRks.

The notice requisite under the statute to determine a tenancy at will may
require the tenant to quit on any day therein named.

AcrioN, upon the statute of landlord and tenant. The defend-
ant occupied the plaintiff’s store as a tenant at will. The rent for
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each month was payable on the first day.of the next month. Jan-
uary 29, 1887, the plaintiff gave the defendant a notice to quit
March 1,1887. The defendant objected that the notice was insuf-
ficient because it required him to quit on the first day of the month,
and contended that it should have required him to quit on the last
day of the month. The court held the notice sufficient, and the
defendant excepted.

A. F. L. Norris and Henry Robinson, for the defendant. The
case finds that the tenancy was not at will strictly, and the rent
not payable on demand, because a different contract appears. The
rent was payable on the first day of each month for the whole of
the previous month. It was a tenancy from month o month, be-
cause the rent had been paid in this way monthly. Currier v.
Perley, 24 N. H. 225. By the terms of the contract the rent
might have been made payable monthly upon any day during the
month for the month before such day,-and in that case in would
not have been necessary that the notice should terminate with the
last dayy of any year or month except of the current year. or month.
It would still be expedient that the notice should end with the cur-
rent month, since the lessor could claim no rent for an unexpired
month where he had put an end to the lease by his own act; and
the tenant, for the same reason, could not relieve himself of the
rent for the whole month by electing to leave a few days before it
expired. Comyn L. & T. 269.; Baker v. Adams, 5 Cush. 104;
Currier v. Perley. 24 N. H. 224. If this view were to be held cor-
rect, it would make no difference in the case, since at common law"
the defendant would be bound to give the same notice and to take
the same steps to put an end to his tenancy as under the statutes,
since they have made no change whatever in relation to cases like
the present, unless it is to substitute a notice of thirty days for one
of & month.

The language of this chapter, so far as it relates to notices, is
broad and generval. It prescribes how all tenancies at will may be
terminated, and directs the length of notice required; and there is
nothing which confines its operation to proceedings under the stat-
ute, or which shows an intention to prescribe a different time or
manner of notice to quit in the statute process from that required
in the ordinary actions at law. We think the notices prescribed
by the statute were designed to be substituted for those required
at common law. Currier v. Perley, 24 N. H. 224, In Hazeltine
v. Colburn, 31 N. H. 472, it is said that ¢“at common law it was not
only allowed, but it was indispensably requisite, that the time on
which the tenant was notified to quit should be the Jast day.of his
year, quarter, etc., and there is not the slightest ground in the stat-
ute to believe that the legislature could have intended to make a
change by which the notice should not terminate on that day.” In
Leavitt v. Leaviit, 47 N. H. 829, 841, the remark in Hazeltine v.
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Colburn, supra, was repeated, that “at common law it was indispen-
sable that the time when the tenant was notified to quit should be
the last day of his year, quarter. cte., and there is not the slightest
ground in the statute to believe the legislature could have intended
to make a change by which the notice should not terminate on that
day.” Thus our court, at the three different periods, have unmis-
takably adopted the same law, that the time when the tenant was
notified to quit should be the last day of his year, quarter, month,
ete. And so it is held in Massachusetts under a staute much like
ours: ‘A ndtice to quit, which breaks into the quarter, month, or
week, is not a good notice.” Baker v. Adams, b Cush. 99; Pres-
cott v. Bim, T Gush. 846 ; Oakes v. Munroe, 8 Cush. 285; Sanford
v. Harvey, 11 Cush. 98; Qurrier v. Barker, 2 Gray 226, 824 ; Stew-
ard v. Harding, 2 Gray 885. “And as neither party has a right
to put an end to the tenancy before the expiration of the year, if
the occupation goes beyond that period a new year is entered upon,
and a right to enjoy it arises.” Taylor L. & T., s. 476. “For.
instance : A tenancy from year to year in Kngland is said to be
determined by six months’ notice to quit, by which is meant a notice
to quit in six months, or at the expiration of six months. So, too,
in case of a tenancy from quarter to quarter, or from month to
month, a quarter’s or a month’s notice to quit is required, by which
is always understood a notice to quit at the expiration of a quarter
or a month. Such, in fact, is the mode in which notices to quit
arc almost uniformly designated in the elementary books and in
the reports of adjudged cases. Taylor L. & T. 49; 2 Arch. N. P.
894; Comyn L. & T. 268; Right v. Darby, 1 T. R. 169; Doe v.
Spence, 6 BFast 1215 Huffell v. Armistead, T Car. & P. 6§65 Doe v.
Green, 9 Ad. & E. 6568;” Oakes v. Munroe, supra.

Albin ¢ Martin, for the plaintiff, cited Taylor L. & T., s. 477,
n. 1, and Savings-Bank v. Bellamy, 49 Mich. 311.

CARPENTER, J. The statute provides that “Any lessor or owner
of any lands or tenements may at any time determine any lease at
will or tenancy at sufferance, by giving to the tenant or occupant a
notice in writing to quit the same at a day therein named.” G. L.,
e. 260, s. 1. Tn Currier v. Perley, 24 N. H. 219, and Huzeltine v.
Colburn, 31 N. H. 466, 471, it was held under this statute that the
notice need not require the tenant to quit on the last day of the
year, month, or week of the tenancy.

Ezceptions overruled.

CLARK, J., did not sit: the others concurred.




