r

388 CLARK v. JACKSON. [Cheshire,

in each of two suits at law whereupon the defendant was arrested,
and having been snrrendered by his original bail, is now detained
in jail. Facts found by the court.

D. Cross and Briggs & Huse, for the petitioner.
Sulloway § Topliff and J. H. Andrews, plaintiffs in the suit.

Bingmawm, J. If it appears that a person is imprisoned on
mesne process for want of bail, and that excessive bail is required,
the court may decide what bail is reasonable, and he shall, on giv-
ing it, be discharged. G. L., ¢. 248, ss. 6, 24.

The applicant in this case is imprisoned on mesne process, and
the question arises whether the bail required is excessive, and that
proposed by him sufficient. The statute is, that an officer, on mak-
ing an arrest on mesne process, shall commit the party to jail un-
less one or more persons of sufficient ability, to the officer’s satis-
faction, shall become his bail; and if such bail before judgment
shall surrender the principal in court, he shall be detained in jail,

unless one or more persons of sufficient ability, to the satisfaction
of the jailer, shall rebail him. G. L., ¢. 225, s5. 18, 14. The bail
taken in this form does not fix an absolute liability, but a depen-
dent one. G. L., ¢. 225, 5. 16; ¢. 242, ss. 1, 2, 5. The officer or
jailer has not only a right, but it is a duby, in the cases supposed,
to require reasonable bail.  Gerrish v. Hdson, 1 N. H. 82; Evans
v. Foster, 1 N. H. 874; Gordon v. Hdson, 2 N, H. 1562; Atherton
v. Giilmore, 9 N. H. 185, 18T7.

The bail offered by the applicant is not that of one or more
persons of sufficient ability, to the reasonable satisfaction of the
keeper of the jail, but that of a few persons of limited means, pro-
vided the court will fix it at a comparatively small sum. This
does not bring the applicant within the statute. The bail the
court can fix is the reasonable bail which the jailer should take.

Petition dismissed.
ArLEN, J., did not sit: the others concurred.

CLARK 9. JACKSON,

The purchase by a mortgagee of the equity of redemption, at a sale by
the mortgagor’s assignee in insolvency, has the effect of a legal fove.
closure, and satisfies the mortgage debt to the extent of the value of
the premises so acquired.

By such purchase the mortgagee is not estopped from claiming that the
property is of less value than the amount of the debt; and a writ of
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entry may be maintained upon a mortgage of other land, given to
secure the same original debt.

Writ or ENTRY, on a mortgage of lands in Rindge, dated
March 81, 1881, to secure notes of that date amounting to $5,000.
Faots lgjleed On the same day a mortgage of certain lands in
Massachusetts was given to secure the same notes. The mortga-
gor, a resident and citizen of \{[@sqaohusettq, was declared insolvent
under the laws of that state, and his assignees, on the 24th of June,
1884, sold at auction his eqxuty of redemption {o the plaintiff, who
bid off the same for a nominal sum, because he believed that to be
the least expensive way of foreclosing his mortgage. The value
of the mortgaged property in Massachusetts was much less than
the amount due on the mortgage debt at that time, and the plain-
#iff now seeks to apply the demanded real estate to the payment
of the amount still due. .

The defendant contends that the plaintiff is estopped from main-
taining this suit by bidding off the equity of redemption in Massa-
chusetts. Prior to the assignees’ sale, the defendant attached the
demanded premises on a claim against the mortgagor which arose
after the mortgage; and havmg obtained judgment, duly levied
his execution thereon. The plaintiff knew of the attachment and
the commencement of the levy before he purchased the equity of
redemption.

B. Wadleigh and C. F. Webster, for the plaintiff.

Batehelder & Faulkner and H. W. Brigham, for the defendant.
By the Massachusetts statute the morigagee had the right to have
the value of his security determined by a sale of the property, the
proceeds of the sale applied to bis debt, and then prove the bal-
ance of his claim; or to release his mortgage to the assignees and
then prove the whole of his claim. ¢If the property is not so sold,
or released and delivered up, the creditor shall not be allowed to
prove any part of his debt.” The assignees had the right, also, if
they considered the property of greater value than the debt, to
sell the equity of redemption for the benefit of the estate without
request from the mortgagee. The fact that they offer it for sale
is proof that they consider the property of greater value than the
mortgage, otherwise it would be idle to go thlough the form of a
sale.  fn re Lambert, 2 Nat. Bank. Reg. 426 ; In re Bowie, 1 Nat.
Baunk. Reg. 628. The proceeds of such salo are Lield “to be the
price or value oj' the interest so sold, and with a knowledge of the
incumbrances.” JIn re jW()bcme, 8 Nat. Bank. Reg. 347; In re
Me Clellan, 1 Nat. Bank. Reg. 389; Second N. Bank v. N. State
Banf, 11 Nat. Bank Reg. 49.

The mortgagee did not avail himself of the provision of the
statute to have the value of his security determined; and after
thus acquiescing in the position taken by the assignees, he ratified
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it by purchasing the equity at auction, paying a consideration
therefor, and taking a deed from them. By the statute above
quoted he was barred from proving his claim against the insolvent,
and, after purchasing the equity without any understanding with
the assignee or the insolvent that he was purchasing for any other
purpose than to become the sole owner of the property, he placed
himself in such a position that, had the insolvent failed to procuve
a discharge, he could not have enforced his claim against him or
his representatives. And we submit that when the holder of a
note has, by his acts, placed himself in such a position toward the
maler that he cannof exact payment of him or his representatives,
he cannot afterwards set up non-pavment of the same note against
the rights of others. The plaintiff could have taken no action
upon his note after the maker went into insolvency, until he had
brought himself within the provisions of the statute. Lanckton v.
Wolcott, 6 Met. 805. This he elected not to do, and having taken
a different course, must abide by the results of his action.

The plaintiff has fixed and determined the value of the mort-
gaged property. The assignees offered for sale at auction a defi-
nite estate subject to a definite claim, and asked for bids for the
right to redeem from that claim. The plaintiff unconditionally,
and without stating that his bid was different in purpose or nature
from any other bid made, purchased this right to redeem, paid a
consideration, and took a deed. By so doing he recognized and
established the fact that the property was worth something more
than the claim,and is now estopped to deny it. We fail to distin-
guish any difference in principle between this case and one where
two chattels are pledged to secure the same debt, and the pledgee,
resorting to a sale of the chattels to realize upon his claim, at auc-
tion buys one of the chattels, bidding therefor a nominal sum above
his claim. The other chattel must necessarily be veleased from the
pledge, and the debt held in law to be paid. If this other chattel
had been attached subject to the pledge before the sale, and after-
wards levied upon, the pledgee would not be allowed to say that he
had paid too much for the first chattel at the sale, and ought still
to have his lien for a balance upon the second chattel.

By purchasing the equity and taking the deed the two estates
became merged in Clark, and the debt became extinguished.
Norris v. Morrison, 45 N. H. 499. There is no evidence that he
purchased with any other intention than to merge them, and had
he any other intention, it cannot affect the rights of other parties
unless such intention was expressed and understood by all parties
to the transaction.

Bropezmrt, J. For the purposes of this case it is agreed that
the value of the Massachusetts lands was much less than the
amount of the mortgage debt, and that the plaintiff purchased the
equity of redemption for a nominal sum at the auction sale by the
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mortgagor’s assignee in insolvency, “because he believed that to
be the least expensive way of foreclosing his mortgage.” Under
these circumstances, and as against those Jands, the union of the
titles of the mortgagor and mortgagee undoubtedly became per-
fected in the latter, and his remedy cxhausted, but the mortgage
debt was neither satisfied in fact nor extinguished in law. To
hold otherwise would obviously be inequitable, and in such case it
is held that the union of titles will not of itself be cousidered a
merger 50 as to operate as payment or satisfaction of the mortgage
debt; and this is the rule both at law and in equity. Walker v.
Bazter, 26 V. 710, To the extent of the value of the property
acquired, at the time when the mortgagor’s right thercin was ex-
tinguished, the plaintiff’s mortgage debt is to be regarded as
satisfied, and bis mortgage lien released, but no further.

A foreclosure upon that property would have had this cffect
(Smith v. Packard, 19 N. H. 575, G'reen v. Cross, 45 N. H. 574,
Fletcher v. Chamberlin, 61 N. H. 438, 2 Jones Mort., 5. 950);
and no reason is perceived why the purchase of the mortgagor’s
equity should not have the same effect. The process of fore-
closure is only one of the ways and remedies of a mortgagee to
obtain an absolute title to the property. Among others, he may
obtain such title by becoming the purchaser of the equity of re-
demption at a sale by the mortgagor’s assignee in insolvency, or
on execution, both of which may often be a convenient and inex-
pensive mode of procedure; and as the law gives the mortgagor
the same right to redcem from a sale as from a [oreclosure, and
imposes the same accountability for vents and profits npon the
mortgagee, there would seem to be no difference in principle be-
tween the one mode and the other in respect of the mortgage debt;
and we are of opinion there is none.

Such, also, is the weight of authority. *The purchase of the
squity of redemption by the mortgagee at a sale by the moriga-
gor’s assignee in insolvency or on exccution is not at law a satis-
faction of the mortgage debt, and the mortgagee is not estopped
from claiming that the property is of less value than the amount
of the debt.” 2 Jones Mort., s. 9505 Murphy v. Lilliott, 6 Blacki.
482; Jokhnston v. Watson, T Blackf. 174; Speer v. Whitfield, 2
Stock. 107; Lydecker v. Bogert, 38 N. J. Eq. 186; Walker v.
Bazter, supra ; Findlay v. Hosmer, 2 Conn. 850; Post v. Trades-
men’s Bonk, 28 Conn. 420 ;—and see Marston v. Marston, 456 Me.
412; Puffer v. Clark, 7 Allen 80; Spencer v. Harford, 4 Wend.
381; and Hartz’s Appeal, 40 Pa. St 209.

The plaintiff may therefore maintain this action, and if no other
means are or have been taken to ascertain the value of the Massa-
chusetts lands embraced in his mortgage, it may be proved on the
trial under the plea of nul disseizin.,  Green v. Cross, supra.

Case discharged.
CARPENTER, J., did not sit: the others concurred.




