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arrested,the defendant wasat lawof two suits whereuponin each
bail,his is now detainedbeen surrendered originalbyand having

the court.foundin Facts byjail.

Huse, for theD. and Briggs petitioner.Cross &

Andrews, the suit.J. H. inand plaintiffsSulloway Topliff&

Bingham, that a is onIf itJ. person imprisonedappears
bail, isand that bailfor want of excessive required,mesne process

shall,reasonable,is onwhat bail and hedecide giv-courtthe may
243, 6,L.,it, c. ss.G. 24.be discharged.ing

is mesne andin this case onimprisoned process,The applicant
excessive, and thatthe -bail isrequiredarises whetherthe question

is, officer,statute an on mak­him The thatsufficient.byproposed
to un­shall commit the jailon mesne partyarrest process,aning

sufficient the satis­of to officer’smoreone or ability,less persons
bail; ifhis and such bailfaction, become beforeshall judgment

court,in he be inshall detained jail,thesurrender principalshall
of sufficient to the satisfactionmoreone or ability,unless persons

L., 13,225,him. G. c. ss. The bailrebail 14.shallthe jailer,of
fix an but anot absoluteform does depen­in this liability,taken

225, 2,16; 242, 1,c.L., ss. 5. officer ors. TheG. c.one.dent
it thebut is a in casesa duty, supposed,has not only right,jailer

Edson, ;Gerrish v. 1 N. H. 82 Evansbail.reasonableto require
374; Edson, 152;v.Gordon 2 N. H. AthertonFoster, N. H.1v.

185,Gilmore, N. 187.9 H.v.
is not that of one or morethe applicantoffered byThe bail

to the thereasonable satisfaction ofsufficientof ability,persons
means,that of a few of limitedbut persons pro-of the jail,keeper

fix at a sum. Thisit smallcourt will comparativelythevided
within the thestatute. The bailthenot applicantbringdoes
bail which the take.reasonable shouldis the jailercan fixcourt

Petition dismissed.
J., the othersAllen, sit: concurred.did not

v.Clark Jackson.

at a bythe saleredemption,a of ofmortgageeby equityThe purchase
fore,a legalhas the effect ofinassignee insolvency,mortgagor’sthe

ofextent the valuemortgage debt to the oftheclosure, satisfiesand
so acquired.premisesthe

that theclaimingis fromestoppednotmortgageethepurchasesuchBy
athe and writ ofdebt;the amount ofvalue thanof lessisproperty



889v.June, CLARK JACKSON.1887.]

land,of other tomortgage givenmaintained auponbeentry may
debt.originalthe samesecure

Entry, in datedon a of lands Rindge,Writ of mortgage
1881, $5,000.date to81, secure notes of thatto amountingMarch

of certain lands inthe same aFacts On mortgagedayagreed.
Theto the same notes.secure mortga-Massachusetts was given

Massachusetts, was declared insolventcitizen ofa resident andgor,
June,state, on the 24th ofthat and hisunder the of assignees,laws

1884, to the whohis ofsold at auction equity redemption plaintiff,
sum, tobecause he believed that bebid a nominaloff the same for

his valueof Thethe least mortgage.foreclosingexpensive way
much less thanin Massachusetts wasof the mortgaged property

time,debt at that and thethe theamount due on plain-mortgage
thedemanded real estate totiff now to theseeks paymentapply

of the amount still due.
the is from main-contends thatThe defendant estoppedplaintiff

inoff the of Massa-this suit redemptionequitytaining by bidding
sale, the defendant attached thechusetts. Prior to the assignees’

the which aroseon a claimdemanded against mortgagorpremises
and obtained leviedafter the judgment, dulyhavingmortgage;

knew of the attachmenthis thereon. The andexecution plaintiff
he theof the before ofthe commencement purchasedlevy equity

redemption.
Webster,F. for theB. C.andWadleigh plaintiff.

for the defendant.Batchelder­ Faulkner and H. W. Brigham,&
the the to havethe Massachusetts statute hadmortgagee rightBy

determined a sale of the thethe value of his security by property,
debt,the to his and then the bal­of sale proveproceeds applied

claim;his or to his to the andassigneesance of release mortgage
“ sold,If the is sothen the whole of his claim. notprove property

the creditor shall not be allowed to■orreleased and delivered up,
also,his debt.” The had the ifofpart assignees right,prove any

debt,the of value than the toconsidered property greaterthey
for benefit ofsell the of the the estate withoutredemptionequity

the The fact that offer it forfrom salerequest mortgagee. they
that consider the of value thanis theproof property greaterthey

it would be idle to theotherwise form of amortgage, go through
Lambert, 426; Bowie,2sale. In re Nat. Bank. In re 1 Nat.Reg.

The of such sale are held “to beBank. 628. theReg. proceeds
sold,the so and withor value of interest a of theprice knowledge

Mebane, ;incumbrances.” In re 8 Nat. Bank. 847 In reReg.
McClellan, 389;1 Bank. Second N. BankNat. v. N. StateReg.
Bank, 11 Nat. 49.Bank Reg.

The did not avail himself of the of theprovisionmortgagee
determined;to the of hisstatute have value and aftersecurity

thus in the taken the he ratifiedacquiescing position by assignees,
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auction,it the at a considerationby purchasing equity paying
therefor, and a deed from them. the statute abovetaking By

insolvent,he was barred from his claim thequoted proving against
and, after the without any withpurchasing equity understanding
the or the insolvent that he was for otherassignee purchasing any

tothan become the sole owner of the hepurpose property, placed
that,himself in such a had the insolvent failed toposition procure

a he could not have enforced his claim him ordischarge, against
his And we submit whenthat the holder of arepresentatives.

has, acts,note his himself in such a toward theby placed position
maker that he cannot exact him orof hispayment representatives,
he cannot afterwards set of the notesameup non-payment against
the of others. The could have notaken actionrights plaintiff

his note after the maker went into until he hadupon insolvency,
himself within the of the statute. v.Lancktonbrought provisions

Wolcott, do,6 Met. 305. This he elected not to and takenhaving
course,a different must abide the results of his action.by

The has fixed and determined the value of the mort-plaintiff
The offered for sale at auction a defi-gaged property. assignees

claim,nite estate to a definite and asked for bids forsubject the
redeemto from that claim. Theright plaintiff unconditionally,

and without that his bid was indifferent or naturestating purpose
made, redeem,from other bid this to aany purchased right paid

consideration, and took a deed. so he andBy doing recognized
factestablished the that the worthwas moreproperty something

claim,than the and is to it.now We fail to distin-estopped deny
difference in between this case and one whereguish any principle

debt,aretwo chattels to secure the same and thepledged pledgee,
claim,to a sale of the chattels to realize his at auc-resorting upon

chattels,tion one of the therefor a nominal sum abovebuys bidding
his claim. The other chattel must be released from thenecessarily

and the debt'held in law to be If this other chattelpledge, paid.
sale,had been attached to the before the and after-subject pledge

wards levied the would not be allowed to thatupon, hepledgee say
sale,had too much for the atfirst chattel the and stillpaid ought

to have his lien for a balance the second chattel.upon
and the deedthe the two estatesBy purchasing equity taking

Clark,became in and the debt becamemerged extinguished.
Morrison,v. N.Norria 45 H. 499. There is no evidence that he

them,with other intention than to and hadpurchased any merge
intention,he other it cannot affect the of otherrightsany parties

unless such intention was and understood allexpressed partiesby
to the transaction.

Blodgett, J. For the of this case it is thatpurposes agreed
the value of the Massachusetts lands was much less than the

debt,of the and that theamount themortgage plaintiff purchased
of for a nominal sum at the auction sale theequity redemption by
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in “because he believed that toassignee insolvency,mortgagor’s
histhe least of Underbe mortgage.”expensive foreclosingway

circumstances, lands, unionthose the of thethese and as against
of the becametitles and per­mortgagor mortgagee undoubtedly

exhausted,latter, but thein the and hisfected remedy mortgage
fact in law. Towas neither satisfied in nordebt extinguished
be and in such case itwouldhold otherwise inequitable,obviously

of itself be consideredheld that the union of titles will not ais
of theso as to or satisfactionas mortgageoperate paymentmerger

debt; inat and Walker v.and this is the both lawrule equity.
Baxter, the26 To extent of the value ofVt. 710. the property

therein ex­at the time when the wasrightacquired, mortgagor’s
is bedebt to asthe regardedtinguished, plaintiff’s mortgage

satisfied, released, nobut further.and his lienmortgage
thiswould have had effectA foreclosure thatupon property

Packard, 575, Cross, 574,v. 45 N. H.v. 19 N. H. Green(Smith
Chamberlin, 438, Mort., s.2v. N. H. JonesFletcher 61 950);

of theno reason is theand perceived why purchase mortgagor’s
The ofnot have the same effect. fore­should processequity

of tois one of and remedies aclosure the mortgageeonly ways
others,title the heobtain an absolute to Among mayproperty.

the of the of re­obtain such title equitybecomingby purchaser
orat sale the ina assigneedemption by mortgagor’s insolvency,

execution, of be a and inex­both which often convenienton may
mode as the law theof and givespensive procedure; mortgagor

foreclosure,fromsame to from a sale as a andthe redeemright
for andthe same rents theuponimposes accountability profits

to be in be­there would no differenceseem principlemortgagee,
debt;ofthe one mode and thetween the other in respect mortgage

none.we are of isand thereopinion
“also,Such, is the of The of theweight authority. purchase

of at a sale thetheredemption by, by mortga­equity mortgagee
is lawin or on execution not at a satis­assignee insolvencygor's

debt, notof the and the isfaction mortgagee estoppedmortgage
the is less value than the amountfrom that ofclaiming property

Elliott,Mort., 950; v. 6the debt.” 2 Jones s. Blackf.of Murphy
174;482; Watson,v. v. 2Johnston Blackf. Whitfield,7 Speer

107; ;v. N. J. 136 Walker38 v.Lydecker Bogert, Eq.Stock.
Baxter, ; Hosmer, 350;supra v.v. 2 Conn. Post Trades­Findlay

Bank, Marston,;■ v. 45 Me.men's 28 Conn. 420 see Marston—and
80;412; Clark, v. 4Harford,7 Allen Wend.SpencerPuffer v.

381; and Pa. 209.Hartz's 40 St.Appeal,
action,this ifThe therefore maintain and no otherplaintiff may

the themeans are or have been taken to ascertain value of Massa-
itlands embraced his be on thechusetts in provedmortgage, may

Cross,under of v.trial the nul disseizin. Greenplea supra.
Case discharged.

Carpenter, J., did sit: thenot others concurred.


