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own testimony she might prove by that of others having knowl-
edge; but irrespective of this proposition, it was her right to
prove her case by competent evidence from all sources, and to have
1t weighed by the jury in connection with the other evidence be-
fore them. The rule in this class of cases does not require the
proofs to come from any given source or to be of any given weight;
1t only requires that they be relevant to the issue. It makes no
one kind of evidence conclusive, and, being a rule of reason, it does
not exclude all experimental knowledge ; still less does it exclude
the experimental knowledge of one person, and admit that of
another under like conditions.  Darling v. Westmoreland, supra.

But while the evidence in question was competent as a matter
of law, its exclusion as a matter of discretion would present no
error (Nutter v. B. & M. B. R., 60 N. II. 483, 485, Watson v.
Twombly, 60 N. H. 491, 498) ; and a majority of the court being of
the opinion (in which my brother Smith and myself do not concur)
that the true construction of the reserved case shows the exclusion
to have becn upon this ground, the result is—

Lrzception overruled.

CARPENTER, J ., did not sit : Doz, C. J., ALLEX and CLARK, JJ.,
concurred. SMITH, J., concurred in the result.

CARROLL.
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A lien for the price, retained by the vendor upon a conditional sale of
chattels, is good against the assignee in insolvency of the conditional
vendee, although no affidavit, such as is prescribed by the act of 1885,
is made upon the written memorandum of the lien.

Brut ix EQuiry. Facts found by the court. February 8, 1886,
the plaintiff sold to the defendant l.ee & lot of pine timber in the
town of Moultonborough, with an agrecment that the same should
remain his property until it was fully paid for. The whole bargain
was put in writing, and was recorded in the office of the town
clerk of Moultonborough, May 28, 1886. But no affidavit such as
is prescribed by s. 2, ¢. 80, Laws of 1885, was made or subscribed
to the writing. About May 28, 1886, on the application of cer-
tain creditors of Liee, the defendant Wiggin was appointed by the
probate court messenger, under the insolvency act of 1885; and in
that capacity Wiggin took possession of the timber in question,
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and claims to hold it as part of the estate of the insolvent. The
plaintiff claims it by virtue of the above contract.

Chase & Streeter and P. Wentworth, for the plaintiff.
W. L. Foster, for the defendants.

SmiTH, J. The lien reserved to the plaintiff by force of his
contract with Lee is valid unless lost for non-compliance with the
requirements of ¢. 30, Laws of 1885. By the common law of this
state a sale and delivery of chattels, on condition that the title does
not pass until the purchase-money is paid or secured, does not vest
the title in the vendee. Weeks v. Pike, 60 N. H. 447, and author-
ities cited. The statute of 1885 (e. 30, ss. 1, 2) provides that
“No lien reserved on personal property sold conditionally and
passing into the hands of the conditional purchaser shall be valid
against attaching creditors or subsequent purchasers without no-
tice, unless the vendor of such property takes a written memoran-
dum, signed by the purchaser, witnessing such lien, and the sum
due thereon, and causes it to be recorded in the town-clerk’s office
of the town where the purchaser of such property rvesides, if
he resides in the state, otherwise in the town-clerk’s office of
the town where the vendor resides, within ten days after such
property is delivered.” The vendor and purchaser are also re-
quired to make and subscribe an affidavit that the “memorandum
is made for the purpose of witnessing the lien and the sum due
thereon as specified in said memorandam, and for no other pur-
pose whatever, and that said lien and the sum due thereon were
not created for the purpose of enabling the purchaser to execute
said memorandum, but said lien is a just lien, and the sum stated
to be due thereon is honestly due thereon, and owing from the
purchaser to the vendor.” .

As between the plaintiff and Lee, and all other persons except
those named in section 1, the title did not pass to Lee, nor was
the plaintiff’s lien lost by his neglect to comply with the terms of
the statute. The inquiry then is, whether the assignee of a condi-
tional purchaser comes within the class of persons excluded by the
statute from the operation of the common-law rule as to condi-
tional sales.

The assignee of an insolvent debtor is mnot, by virtue of his
office, an attaching creditor or a subsequent purchaser. The
estate of the insolvent debtor vests in him, not by virtue of any
attachment, sale, or contract, but by force of the statute and
assignment (Laws of 1885, e. 85, 5. T), and he can take nothing
more than the debtor had, except in case of a fraudulent convey-
ance by the insolvent. Hambright’s Case, 2 B. R. 498; Lyon's
Case, T B. R. 182. When the estate is incumbered by liens or
other claims, the assignee takes it subject to the incumbrances
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and liens, excepb in cases of frand. As Lee cannot devest the
plaintiff of his lien upon the logs without payment of the purchase-
money, so his assignee, taking no greater right or property in the
timber, cannot hold it against the conditional vendor without per-
forming the conditions of the sale. The assignee can no more
take advantage of the failure to make and subscribe the affidavit,
or to record the contract, than he could of the failure to record a
deed. He stands like an administrator of an insolvent estate, and
can only avoid conveyances and contracts made in fraud of cred-
itors. Kingsbury v. Wild, 8 N. H. 80; Hvereit v. Read, 8 N. H.
55 ; Abbott v. Tenney, 18 N. H. 109.

That the assignee is not ineluded within the exception,—
“attaching creditors or subsequent purchasers without notice,”—
is made certain by the fact that when chapter 80 was approved
August 12, 1885, there was no statute for involuntary insolveney
proceedings, chapter 85 having been approved August 28, 1885.

If, when the latter statute was passed, it was the intention of
the legislature to modify chapter 80 so as to include the assignee
or creditors of an insolvent debtor, we should expect language
expressive of such intent would have been used. To give the
statute the effect contended for by the defendants, it should read,
“no lien . . . shall be valid against attaching creditors, sub-
sequent purchasers without notice, or against the assignee of an
insolvent debtor, unless,” ete. If any of the creditors had notice
of the plaintiff’s lien they could not effectually attach the logs,
and they cannot gain indirectly through the assignee what they
could not do directly by attaching. Whether the attachment of
such property by a creditor without notice is dissolved by pro-
ceedings in insolvency is a question not raised and not considered.

Unless the assignee pays the amount of the plaintiff’s lien, the
perpetual injunction prayed for must issue.

Case discharged.

ALLEN, J., did not sit: the others concurred.
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A judgment rendered by a justice of the peace cannot be impeached col-
laterally on the ground of his relationship to the parties.

RePLEVIN, for a carriage and harness. One Durgin brought an
action against the plaintiff before a justice of the peace whose father
was a cousin of the father of Durgin’s wife. Fowler appeared and
filed with the justice a written objection to his jurisdiction, on the
ground of his relationship to Durgin. The justice overruled the
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