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authority and powers of police officers and constables in ward one
in Concord, does not include collectors of taxes of Boscawen as
officers having such anthority and powers. Collectors, in the col-
lection of taxes committed to them, have the powers vested in con-
stables in the service of civil process (G. L., c. 68, s. 1), but they
are not constables for any other purpose; nor was the defendant,
by virtue of his appointment of collector of taxes of Boscawen, a
police officer and constable “elected or appointed in Boscawen,
and residing in school-district number seven in that town,” within
the meaning of the special statute of 1879.

The attempted distraint of the plaintiff’s property by the de-
fendant was unauthorized by law and not justified, and gave him
no title to the property against the right of the plaintiff, who was
entitled to judgment.

Hxceptions overruled.

CLARK, J., did not sit: the others concurred.

CARPENTER 2. CHASE.

A contract for the conditional sale of chattels may be rescinded by the
vendor’s intentionally giving the vendee to understand that he will pay
back to him the amount already paid towards the price, before taking
the property back into his possession, when the vendee assents to such
new contract, although the vendor did not, in fact, intend to restore
the money paid before taking the property on a writ of replevin.

REPLEVIN of a horse. Facts found by the court. In August,’
1885, the plaintiff delivered a horse to the defendant, upon the
agreement that the defendant would purchase him at the price of
seventy-five dollars, to be paid in three payments of twenty-five
dollars each, to be made in December, 1885, and March and June,
1886, and upon the condition that the horse was to remain the
property of the plaintiff until paid for. The defendant paid the
plaintiff twenty dollars in December, 1885, and ten dollars in
March, 1886. In June nothing was paid. In September, the day
before the commencement of this suit, the plaintiff called on the
defendant and demanded the balance due on the horse, which the
defendant declined to pay, and the plaintiff stated that he should
take the horse. The defendant replied that the plaintiff could
take the horse if he would pay back the thirty dollars he had
received towards the price. After some controversy the plaintiff
called the attention of a witness to the statement of the defendant
that he (the plaintiff) could have the horse by paying back the
thirty dollars paid by the defendant, and then stated that he
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should come the next day and take the horse. It was not the
intention of the plaintiff to pay back the thirty dollars when he
made this statement, but he intended that the defendant should
understand that he was coming the next day to pay back the
money he had received and take the horse; and the defendant so
understood it, and such was the reasonable interpretation of the
plaintiff’s language. The plaintiff’s purpose was to replevy the
horse, and his object in making the statement was to induce the
defendant to have the horse at home when the officer came to
replevy him, as he did the next day.

If the action can be maintained, the plaintiff should have judg-
ment for one dollar damages and costs ; otherwise there should be
judgment for the defendant for thirty dollars damages, with inter-
est from September 11, 1886, the date of the writ and costs.

Chase & Streeter, for the plaintiff.
Aldbin & Martin, for the defendant.

SmrrH, J. If, when the plaintiff demanded payment of the
balance due and payment was refused, nothing more had been said
or done, the defendant’s right to the possession of the horse would
thereupon have terminated. All that was said and done at the
time of this conversation is to be considered in determining what
binding understanding was reached by the parties.

The defendant had the right to withdvaw his refusal to pay the
balance of the purchase-money before his refusal was acted upon.
Instead of insisting upon that right, he began negotiations which
resulted in a rescission of the oviginal contract and a new agrec-
ment, by which he was released from further payment, and by
which the plaintiff was entitled to the return of the hovse upon
refunding the money which had been paid towards the purchase.
The new agreement was a compromise of the controversy as to
their respective legal rights in the horse. The plaintiff’s intent,
that the defendant should understand that the original contract
was rescinded, is equivalent to an understanding on his part that
it was rescinded. His acceptance of the defendant’s proposition
to rescind was inconsistent with his purpose to insist upon recov-
ering the possession which he might have claimed by virtue of
the demand and refusal. As he could not stand in both positions,
the defendant was warranted in understanding that the original
contract was rescinded.

The defendant is entitled to judgment for thirty dollars dam-
ages, with interest from the date of the writ and costs.

Case discharged.

CLARK, J., did not sit: the others concurred.
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