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former conviction for illegallyA beerkeeping lager for sale notdoes
offence,of the samepart subsequent and need beconstitute not

within theto have occurred limit of one before the indict-alleged year
for the offence.ment subsequent

Indictment, for the for sale of beerillegal keeping lager
1887,ofthe with aon 27th second countday April, aalleging

of a likeconviction offence 1882,former on the 5th ofday July,
Concord,court ofthe ain topolice which theupon complaint

there Thepleadeddefendant defendant moved toguilty. quash
on thecount thatthe second the record ofground the former con-

offence,is remote in time fromviction too the aspresent alleged,
indictment,ofthe theand from to constitute afinding second

motion,court denied theoffence. The and the defendant ex-
cepted.

Robinson, thefor defendant.Henry I. The indictment con-
counts,twotains one for the for sale ofillegal beerkeeping lager

1887,on the 27th of and the other aday formerApril, “alleging
like offence on theconviction of a 5th of 1882.”day UnderJuly,

the first the defendant toalone be liable a fine ofmight ten dol-
lars, twowhilst under the he be fined dollars.together might fifty
The is aformer conviction material of the doublepart offence

as to beand is and as the factcharged, necessary alleged proved
Commonwealth,of ;a sale. Tuttle v. 2 505 Gar-subsequent Gray

382;Commonwealth,v. 8 v. Commonwealth,vey 2Gray Plumbly
Met. 413Commonwealth v. 130 Mass. 35.Harrington,

facts,The is of theseoffence made two sale and aup former—a
conviction. In the statute the offence”expression “subsequent

“ offence,”is But to aused. it isprove subsequent tonecessary
sale,show a and a conviction. The one(1) (2) is asprevious

alone,other,essential the andas neither but both con-together,
If isstitutes the offence. one the is not sus-wanting, charge

If, instance,tained. for a thefor sale alone wasprosecution
limitations,barred ofthe statute it would not be claimedby that

an indictment the sale and a former conviction wouldalleging
rule,stand a allbetter. As the facts aany crimeconstituting

statute,must occur within the time limited in order to sustainby
Miller, 291;a v. 12 Cal. v.prosecution. People People Gregory,

371; S.,30 Mich. v. 1State G. 295.Tyl.
hand,On the other if the first conviction occurred more than

sale,a itbefore the would toseem follow thatyear logically
the bar Ifwould both the sale and the formerstatutory apply.

limited,conviction take within the time anplace indictment for
”“ ;the offence would doubtless lie but if ofsubsequent oneonly
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elements, them, occursor neither of within theessentialthese
In formertime, the is barred. this case the convictionpenalty

on five the ofwas had more than before therelied years finding
indictment, isand we insist that the now barredprosecution by

L., 109,G. c. s. 36.statute.
theThe second count in indictment was drawn inII. evidently

23, 109, Laws,withaccordance s. c. Gen. which that inprovides
indictment “for a violation of of thisan any provision chapter

offence,than the first it to setother shall not be forthrequisite
conviction,the record a former but it shall beof suffi-particularly

to suchcient that has been convicted ofbriefly aallege person
ofof this the caseviolation as be.”provisionany chapter, may

“NoArticle 15 of the Bill of that shall beNights provides subject
to answer for or isheld crime offence until the same andany fully

and to him.” Andescribed indefi-substantially formally,plainly,
statute,nite authorized the isallegation, by expressly prohibited”“Bill ofthe To that the hasNights. allegeby briefly prisoner

been before convicted not theis same as the offencealleging
“ and and As the formerplainly, substantiallyfully formally.”

count,is in theconviction second and not substan-briefly alleged
bad,and the indictment is and should beformally,tially quashed.

Martin, solicitor,E. theN. for state.

Smith, J. The of beer for sale a notkeeping lager by person
foran the of isagent purpose selling spirituous liquors punishable

dollars,a fine of offence,ten and forby a fineany subsequent by
L., 109,of dollars. s.G. c. 15. Nofifty indictment for the viola­

found,tion thisof statute can be unless the offence was committed
within one before the of the court at which ityear isdayfirst

L., 109,G. c. s. 36.prosecuted.
indictment, case, term,The in this found at the October trial

1887, the the forcharges sale ofrespondent illegal keepingwith
beer, 27, 1887, andApril a former conviction oflager aalleges

5,like offence 1882, in the court of the ofJuly Con-police city
cord, aupon to which he The motioncomplaint pleaded guilty.
to is the that thequash put upon neither first offence norground
his conviction thereof withinwas one before firstthe ofyear day
the term when this indictment was found. If this is a reasongood

indictment,for the it must be thequashing because first offence is
of thata But nopart charged. of the offence in thispart charged

indictment was incommitted 1882. The for sale in thatkeeping
1887,and the for sale in areyear, alleged andkeeping separate

acts, and offences. Ifcomplete the of a for-separate allegation
mer conviction out,should be stricken the would not ren-change
der the offence less It is true the heavier sen-charged complete.
tence for a offence cannot be insubsequent the absence ofimposed
an and sense,of aallegation conviction. Inproof someprior
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therefore, said to be a conse­the additional bepunishment may
conviction,first but it is not a conse­of the necessaryquence

conviction,a and the offenderIt can arise on secondonlyquence.
advance, to avoid it.of it in is left free brave orbeing apprised

Commonwealth, v.Lord in Reg.v. Gratt. 743.Rand Campbell,9
Clark, 198, observed, A statement of a convic­Dears. previous—“

averment of a factnot an offence. It is thetion does onlycharge
do not find theaffect the Thewhich punishment. jury per­may

offence;the find that he wasonlyof pre­son previous theyguilty
it,of as an historical fact.”convictedviously

distinction in thestatute makes a in-The punishmentmerely
a first and The offence is theflicted for conviction.subsequent

offender is not toin either case. The increasedsubjectedsame
violation,for the first nor is he a second time putpunishment

it. The heavier is for inforin punishment persistingjeopardy
113;the offence. v. 47 Cal.Stanley,repeating Peoplewrong by

Commonwealth, 743; Case, 165;29 Gratt. Ross’s Pick.Rand v.
413;Commonwealth,2 Met. 1 Bish. L. s.ed.)v. C.Plumbly (6th

is more severe because of the character of965. The punishment
offender; his former hasbecause the ofthe discipline punishment

whichhis obedience to the law he hadfailed to enforce previously
violated; the influence of the sen-and because reforming previous

been tried in vain. The statute does not himtence has punish
offence, but to obedience atheanew for prior compel by imposing

when milder sentence has failed in that re-theseverer penalty
Mott, 492;v. 21 Pick. v. Common-Commonwealth Bumpspect.

588;wealth, 533; Commonwealth,v. 3Met. Met. 18 Phillips
ss. Even a of the first doesed.)Bish. L. 959-965.C. (6th pardon

the infliction of the heavier on the secondnot punishmentprevent
Commonwealth,Mount v. 2 Duvalloffence.or (Ky.)subsequent

93.
the in the second count isIt is that offence chargedobjected

described”and and tonot formally,plainly, substantially“fully
the Newas Art. 15 of Billthe Hampshirerespondent required by

23, 109, Laws, itThe of s. Gen. that shallc.of provisionBights.
forth record of a formerto set thenot be particularlyrequisite

conviction, thatbut that it shall be sufficient to theallege briefly
has convicted of some violation ofbeencomplained againstperson

full effect to theis to be so construed as to con-givesaid chapter,
The former conviction a of thebeing partstitutional protection.

and character of the offence intended to be punished,description
must be and weof the itpenalty alleged;because higher imposed,

case, court,when, as in this theit is describedthink sufficiently
offence, on of are settime, and fact of conviction a plea guilty

understand from indict-cannot fail to theTheforth. respondent
he itsthat is with an offence byment charged aggravated repeti-

character, the record of his formerand he is informed wheretious
be found. is not left in doubt what the evi-Hemayconviction
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be. The convictionthe case willof priorthat partdence upon
v.Commonwealth 3Holley,the record.can be only byproved

of the factsconclusive. None re­458, record isThe459.Gray
A s the offence isto be controverted. chargedin it arecited open

record and ofone the personalsecond proofto be a byshown
not bethe former offence need al­the facts constitutingidentity,

not whether heThe do wasinquirein this indictment. juryleged
indictment,former but whetherin thetheof offence chargedguilty

convicted.who wasis thelie person
not, now to the itis respondent,perhaps, openThis question

as the evidenceat the trial. So farbeen raised appears,not having
butreceived without as it haswas objection,former convictionof

considered it.havebeen weargued
overruled.Exceptions

Allen, J., the others concurred.did not sit:

HILLSBOROUGH.

Litchfield v. Parker.

stat-Reports,A has of the volumes of Newpossession Hampshiretown
Laws, law distrib-utes, byother and documentsand booksPamphlet

inhabitants, and to enableitstowns,uted to the several for the use of
busi-to of the laws and officialthem and its officers become informed

state, or use ofanythe and cannot makelawfully dispositionness of
the books inconsistent with that object.

Assumpsit, the use of books and The factsfor pamphlets.
ina referee thefound by opinion.appear

Center,W. theH. Andrews and J. forJ. plaintiff.

Parker,B. for the defendant.and J.W. BaileyW.

Allen, 1878, defendant,the of theIn atJ. requestAugust,
Nashua, the of the townat selectmen plaintiffan agreedattorney

should collect the New andhim that he Hampshire Reportswith
town, take them to histo their office inLawsPamphlet belonging

Nashua, town,insured for the benefit of the thethemkeep give
should aboutof town all the advice townofficers the they require

books,the forhold and thisthe time he con-affairs mightduring
of the books withouthe should have the use othersideration

time the town desire to selluntil such as them ormightcharge
returned.have them


