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DerrY v. CouNTY OF ROCKINGHAM.

Overseers of the poor are not required to remove a county pauper to the
county poor-farm when so directed by the county commissioners, if
the removal would endangex the life or health of the pauper.

Smrra, J. Thisis a claim for the support of one Iimerson, a
county pauper, who for some time prior to October 26, 1887, re-
sided in Derry, and had been supported there by the county.
October 17, 1887, the county commissioners notified in writing
the selectmen, who were also the overseers of the poor of Derry,
that they should allow nothing for assistance furnished to Emer-
son as a pauper after October 26, 1887, and at the same time
authorized the selectmen to remove him to the county poor-farm,
and gave a written permit for his admission there. Hmerson was
an old man, decrepit from rheumatic disease. He could not move
about, or be moved, without suffering pain. The commissioners
took the advice of a physician in good standing, who examined
Emerson, and reported that he could be removed to the county
farm without difficulty or danger to himself. They thereupon au-
thorized his removal, and forbade further support in Derry, acting
in good faith, and according to their best judgment. The select-
men took the advice of another physician of good standing, who
had attended upon Emerson, and who gave it as his opinion that
it would not be safe to remove him to the county farm. The
selectmen, acting in good faith, and believing that Emerson
could not with safety to himself be removed, declined to take the
responsibility of removing him ; and he being in need of assist-
ance, they continued to support him in Derry. The claim for
support so furnished to January 1, amounting to $117.60, was dis-
allowed by the commissioners, and the town bring this petition for
its allowance.

County commissioners have authority to make all needful regu-
lations and orders for the removal of county paupers to the county
poor-farm, or to any other place designated by them ; and no town
is entitled to compensation for the support of a county pauper
after notice and neglect to comply with such order. G. L., ¢. 25,
s. 6. If Emerson’s condition was such that he could be removed
without endangering his life or health, it was the duty of the
overseers to remove him. How that fact was has not been found.
So long as he remained in Derry and needed relief, it was the duty
of the overseers to relieve him, although he had no settlement
there (G. L., ¢. 82, 5. 1) ; and for wilful neglect of duty in this re-
spect they would have been liable to indictment. State v. Hoiz, 23
N. H. 855. But the statute in regard to removals is to have a rea-
sonable interpretation. When removal would result in death, or
would seriously endanger the life or health of the pauper, an order
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for his removal would not be a reasonable exercise of the authority
vested in the commissioners. Relief is furnished to persons who
are poor and unable to support themselves, and who otherwise
would perish, or suffer from sickness or want. Our poor-laws are
to be administered so as to promote their humanitarian purpose.
See Winchester v. County, 64 N. H. 100.

The burden was on the plaintiffs to show that Emerson could
not be humanely removed, and the case fails for want of proof.
Unless the plaintiffs can show at the trial term that Emerson
could not be removed with safety, the defendants will be entitled
to judgment.

Case discharged.

Arvew, J., did not sit: the others concurred.
G@. C. § G. K. Banrtlett, for the plaintiffs.

S. W. Emery, solicitor, for the defendants.

DrEROCEEMONT §'a. v. B. & M. RAILROAD.

A land-owner cannot have a right of way over his land independent of
his title to the land, and an existing way is a part of the realty and
passes by a conveyance of the land. ‘

A grantor with covenants of warranty against incumbrances withoub
reservation is estopped to maintain an action against his grantee for
obstructing a way across the premises conveyed which he has cove-

_ nanted does not exist.

Case (1), for obstructing a navigable creek to the special dam-
age of the plaintiffs; (2) for obstructing the plaintiffs’ private
way; (8) for not maintaining farm-crossings in suitable repair.
The plaintiffs own a farm in Newington, bounded easterly by the
Piscataqua river, a navigable stream, in which there is a daily ebb
and flow of the ocean tide, and there is a creek extending westerly
from the river into the farm, in which there was a like ebb and
flow of the tide, till obstructed by the defendants, to and from a
wharf thereon, making it navigable for gondolas and other small
craft, and in which the plaintiffs had an unobstructed passage
from their farm to and from the river, and used the same in ship-
ping farm products and in obtaining farm and family supplies.
Prior to 1877 the Dover & Portsmouth Railroad was chartered,
located, and built across said farm and creek, bridging the creek so
as to leave it navigable, though obstructed to some extent, and




