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theexercise of authority-be a reasonablewould notremovalfor his
whofurnished toRelief is personsin the commissioners.vested

themselves, and who otherwisetounableand supportare poor
areor want. Oursickness poor-lawssuffer fromorwould perish,

their humanitarianto purpose.so asadministered promoteto be
N. H. 100.County,v. 64WinchesterSee

couldto show that Emersonon theburden was plaintiffsThe
want ofremoved, the case fails for proof.andbenot humanely

term that Emersonat the trialcan showthe plaintiffsUnless
be entitleddefendants willthewithbe removed safety,notcould

to judgment.
discharged.Case

J., others concurred.not sit: theAllen, did

Bartlett, for theK. plaintiffs.C. G.G. &

solicitor, thefor defendants.Emery,S. W.

v. B. & M. Railroad.DeRochemont & a.

ofindependenta of over his landwayLave rightcannotland-ownerA
andrealtyis a theland, way partand an ofexistingthetotitlehis

of the land.conveyanceabypasses
withoutof incumbranceswarranty againstcovenantswithgrantorA

againstto maintain an action his forgranteeestoppedisreservation
conveyedacross the which he has cove-way premisesaobstructing

not exist.doesnanted

creek to thea dam-specialfor obstructing navigable(1),Case
for the plaintiffs’(2) obstructing privatetheof plaintiffs;age

in suitablefor not maintaining farm-crossings repair.(3)way;
in bounded theown a farm easterlyNewington, byThe plaintiffs

river, stream, is aa in which there ebbnavigable dailyPiscataqua
tide, and is a creekocean therethe extendingof westerlyflowand

farm,the in which there was a ebb andintoriverthefrom like
defendants, to and fromtide, till obstructed the athe byofflow

thereon, it for and other smallmaking navigable gondolaswharf
the had an unobstructedwhichcraft, plaintiffs passageinand

river,from the and used the same into and ship-farmtheirfrom
farm andand in obtaining family supplies.farm productsping

chartered,Dover & Portsmouth Railroad wastheto 1877Prior
creek, the creek sosaid farm andbuilt acrosslocated, bridgingand

extent,obstructed to some andit thoughleave navigable,toas
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Railroad;after its andwas leased soon construction to the Eastern
1888,in a ofunder lease the Eastern and its leased linesRailroad

defendants,to the the Portsmouth & into theDover passed posses-
so;defendants,ofsion and the and has since remainedmanagement

defendants, 1885,and the in the summer and removed thefall of
creek,over the and made a fill or road-bed of andbridge gravel

creek,rock across all from the tothe riverobstructing navigation
creek,the orfarm wharf farm the a culvert inthrough making

the fill sufficient to allow water to For oronly pass. fifty years
more fill ofbefore the the owners the farm a drive- orhad cart-way

river,from the to thehouse bank of the thethrough brick-yard,
creek, mark,on either side of the at to rock-water thehigh gather

there,onweed that the and the andsea-weed thatplacegrew lodged
haul it to tothe house be used as a on thefertilizer farm. The
banks of the asideriver from down the are socreek andabrupt,

railroad,are the banks of the creek on riverthe side of the so that
there no shore,was and is other to the feasibleor so a toway place

wide,construct The creekone. is about one hundred feet and
feet,extends into the land some four fiveor hundredplaintiffs’

about two or ofthree hundred feet which on the ofare river side
the Therailroad. to the railroad deed ofplaintiffs conveyed by

15, 1873,dated March recorded,and thewarranty, acknowledged
farm,land on which the railroad is constructed across their a plan

deed,of which is on the and the deed thecontains agree-following
ment, and :no other reservation “And it is thethathereby agreed

shall build and maintain twograntee acrossgrade farm-crossings
the land noand more.” Evidencehereby wasconveyed given
that constructed,two were thatand beenhavefarm-crossings they
insufficient out ofand since the defendants came inrepair pos-

railroad,ofsession the and are.now

J. W. for theEmery, plaintiffs.

Batchelder,Frink for the defendants.&

Clark, J. The claimplaintiffs for the defendants’damages
obstruction, road-bed,their aofby and betweenwater-way drive-way
a of their farm and thepart river, and for not main­Piscataqua

in suitabletaining farm-crossings repair. The toalleged neglect
thekeep in suitablefarm-crossings condition raises no ofquestion

law.
The land on which the israilroad constructed across the plain-

tiffs’ farm was to the railroad ofconveyed one theby plaintiffs by
a 1873,deed of 15,Marchwarranty theby following description:
“A certain of land situated in saidpiece theNewington being
same which said railroad hasupon been located landthrough my
and which is bounded and described as follows: at aCommencing
stake in the central line of the oftrack saideasterly railroad and
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between and Paul and run-in the division line myself Stephen
on central line south eastacross land said aforty-fivemyning

of twelve to a stake inseventeen hundred and feet thedistance
,line and Richard Saidmyselfdivision between Pickering. strip

lines from saidbounded two at distances centreunequalbeing by
line, the which forms of thisas shown partaccompanying planby
instrument, oneand three acres and hun-containing sixty-two

And it theof an acre. is that shallagreed granteedredths hereby
two the landand maintain acrossgrade crossings herebybuild

No orno more.” mention is made of the creek inletandconveyed,
exists, and is no reservationthe obstruction therewhere alleged

or a the it. Theover it side of deedbyof a drive-waywater-way
title,to all the and interest of the plaintiffsconvey right,purports

bounds,described metes and with covenants ofthe byin premises
all incumbrances. If there is questionanywarranty against

took or a forthe railroad a fee of theonly wayrightwhether
railroad, itof a is immaterial to theand operationconstruction
raised inof the the case. Whateverquestionsdetermination

the deed covenants of war-was withconveyedinterest passed by
incumbrances, and the construction of the .railroadagainstranty
obstruction of.the complainedconstitutes

claim that the which are ob­allegeThe ways theyplaintiffs
have become annexed thethe defendants’ railroad tostructed by

them, easement,retained as a orthe farm by right by longofpart
aof the farm. land-owner cannot havethe owners Aby rightuse

of his to thehis land land.independent rightwayof through
it,soil absolute dominion over and theof the givesOwnership

it to the use.of owner’s Heeveryto part mayappropriateright
it,chooses,hehis land wherever and useover maya wayhave

will,it at but such is not a orit, and his rightabandon wayvary
Clark,the Barker v.of the title to land.easement independent

Railroad,B. M. 24 N. H. 114. As: Clark v. C.H. 380N.4 &
thethe railroad is built was a of farmon which partlandthe

to railroadthe theit was corporation,until conveyed by plaintiffs
be use the owners of theof could acquired by byno wayright

at thehad no existence time offarm, the legaland alleged ways
existed,in it was a ofIf a fact theway partthe conveyance.

land,to the and with it.an passedincidentrealty,
claim of and if underdo not a way necessity, anyThe plaintiffs

be ofcould a reservation athere by implication,waycircumstances
in thethe deedis excluded express stipulationsuch byimplication

maintain“shall build and twothe grade crossingsthat grantee
and no more.”the land conveyedacross
or is an land.incumbrance uponwhetherA public private,way,

335; Stevens,N. 11Atkinson, 3 H. v. N. H.Haynesv.Prichard
dominion overobstruction to the exercise of thatIt is a28. legal

Inger-lawful owner is entitled. v.Kelloggto thewhichthe land
Everett, 248;101; 1Blake v. Allen Wetherbeev.soll, 2 Mass.
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742;428; Gale, v.Vt. HubbardBennett, 2 Allen Butler v. 27
to theNorton, 422. The10 Conn. having conveyedplaintiffs

incumbrances arecovenants ofrailroad with warranty against
arethat thetruth of the covenantsto the premisesestopped deny

deed,in thewhat are reservedincumbrancesfree from exceptany
for theare to claim damagesand they estoppedconsequently

not exist.doesof which have covenantedobstruction a way they
Gotham,389, 395; 55 N. H.N. H. Gotham v.Willard, 13Wark v.

477,440; Chamberlin, 438,61 478.Fletcher v. N. H.

discharged.Case

Bingham, the othersJ., did not sit: concurred.

a.v. GoveGove &

administrator, of bis and author-appointmentvirtuebyexecutor orAn
notes and other writtenthe title to promissoryobtainssuch,asity

death,at the time of his andheld the deceasedbyevidences of debt
sell, transfer,administrator, and mayof theto thecoming possession

of a note securednegotiable bythe holdersame;the andand indorse
state, his title indorse-byin derivingreal estate thisa ofmortgage

inor administrator anotheran executorfromassignmentorment
andown name the noteuponan in hisstate, maintain actioncan

in this state.mortgage

of land in Seabrook.Entry, ato forecloseWrit oe mortgage
of Daniel thethe last will Ingalls,the court.Pacts found Byby

Thatto the willin suit were plaintiff.note and givenmortgage
Massachusetts, andand in Essexallowed county,was proved

hisexecutor. After appointment,Nathaniel Ingalls appointed
his hand andunder3, 1882, Nathaniel writingFeb. Ingalls, by

to thethe note andseal, plaintiff.and delivered mortgageassigned
filed in thethereof was probateof the will and probateNo copy

conditionalorderedThe judg-of courtoffice llockingham county.
defendantsand thedue on thefor the amount mortgage,ment

excepted.

theEastman, forMarston & plaintiff.

Leavitt, for the defendants.T.

Clark, to the title to the noteis asJ. The plaintiff’squestion
no ofthe defendants. There areas rightsand mortgage against

Railroad,In 63Luce v.or outsidecreditors intervening.parties


